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The Hon’ble National Green
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complaint on the ground that
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have an enquiry beyond the
activities of the project
proponent to find out some
fault, that too, without |
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25-28)
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In case of a Public Interest
Litigation, the Court has to be
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credentials of the applicant; |
(b) the prima facie
correctness or nature of
information given by him; (c)
the information being not

vague and indefinite.

(Para 4, 11-12, 14-15 @Pg.
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SCC 51 makes out a case of violation
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(BEFORE J.M. PANCHAL, DEEPAK VERMA AND DR. B.S. CHAUHAN, J]

a Civil Appeal No. 2115 of 20117

STATE OF MADHYA PRADESH

Versus
NARMADA BACHAO ANDOLAN AND ANOTHER
With

b Civil Appeal No. 2116 of 2011

NARMADA HYDRO ELECTRIC DEVELOPMENT
CORPORATION LIMITED

Versus

NARMADA BACHAO ANDOLAN AND ANOTHER
With 5

c Civil Appeals Nos. 2083-97 %
STATE OF MADHYA PRADESH

Respondents.

Appellant;

Versits

NARMADA BACHAO ANDOLAN AND X Respondents.

d Civil Appeal
NARMADA BACHAO ANDOLAN

Respondents.

e
Appellant;
Respondents.
@-‘116 2083- 97 2082 and
¢ ay 11, 2011

— Rehabilitation and

édf .— Rehabilitation agp F-Resettlement (R&R) Policy of State
ded on , :

possnblg” —4'ngh Courtﬁ@ iiite¥im directions for mandatory allotment of
grlculft(ral land in lieu and acquired made applicable even to oustees
Wwho had already Wlthdl’aw\i compensation if such oustees opted for such
land and refunded 50% of cgmpensatlon received by them — Sustainability

From the Judgment and Order dated 21-2-2008 of the High Court of Judicature of Madhya
Pradesh at Jabalpur in WP (C) No. 4457 of 2007 : AIR 2008 MP 142
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640 SUPREME COURT CASES (20117 SCC
— Held, issue has to be decided by strict adherence to amended R&R.
Policy — State Government devised a scheme: Special Rehabilitation

Package (SRP)Y(SRG) which provides benefits over and above R&R Policy
— SRG came into operation after project affected families (PAFs) shiows
unwillingness to accept land from land bank as PAFs wanted camlﬂ e’
freedom of getting land of their choice — SRG is an additional amouiit. p: id ©

compensatlon/entltlement in amended R&R POlle —Toa certéﬂ?ﬁ extent, it
is in consonance with provisions contained in CI. 5. 4_0f R&;& Policy

— However, it is not possible to adjudicate upok mdi?mdual claims or
issue a direction of sweeping nature — But if an o eEs aggrieved with
what he has received, he may approach Grie {dressal Authority
(GRA) under R&R Pollcy — Hence, direction, Court modified to the
extent that displaced families who had fi@t ; hc}’rawn SRG:ihenefits/
compensation voluntarily and submittee:; pplfca “for allptmght of;land
before authority concerned, shall be ent lé;d” » allotment " f ag 1cu§tural

&

Court — Authorities dlrecte’:dft nder all p@sanle siss;stance to oustees to
purchase land by negqﬁ' iatipns™ —  Further:: rgctnons 1ssued —
MLP. Pariyojana Ke Karai . Visthapit Vyakt
1985 (9 of 1985), S. ¥(

B. Land Acquisitie;
—_ Land acqulred __for

AT, — Omkareshwar Dam
| in lieu of acquired land —

icy ‘of Stat

Til wmﬂd be Offered to oustees ‘“‘as far
oss@le” in, interpretation of — Held,
J?escrlbed authority — It 1s thus a

" of Impossibility — Rehabilitation and
ment Policy of State of M.P. as amended on 3-7-2003 to the effect
t ag}‘ncultural land would be offered to oustees ‘‘as far as possible” —
tds ““as far as possible” in, interpretation of — Applicability of doctrine
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN 641

of impossibility — Held, where the law creates a duty or charge, ancl the

circumstance however, the statutory provision is not denudesd p
mandatory character because of the supervening impossibility — M
— Lex non cogit ad impossibilia: law does not compel a man to ¢
cannot possibly perform — Impossibilium nulla obligatio est: lay
expect a party to do the impossible — Impotentia excusat lgzgen;
necessary or invincible disability to perform mandatory part of ﬁae law-or to
forbear the prohibitory — Nemo tenetur ad zmposszbthm,
do an impossibility — Contract Act, 1872 — S. 56

D. Land Acquisition and Requisition — Re
Resettlement — Land acqulred for construoction of

;33-7 2003 — Lands of
¢ ent: @0 allotment of land
in lieu of land acquired despite SRG already gr; nted to them — Held,
Grlevance Redressal Authority (GRA) under‘%’ &(R P@ilcy is best forum to

— Hence to ensure that oustees of 5 hich have already been
submerged under orders of courts,;do not fdee hostile dlsqummatlon at
hands of authorities, they shall be ent ed 0 relief to Whlch thelr oustees

it

are entitled to [Ed.: See relief grauted n S ! rtnote Al

E. Land Acquisition and Requi’éltl i — Rehablhtatl__ Resettlement
— Land acquired for construction of" elain — PIL — Omk esliwar Dam —
Displaced persons/oustees of — Inapphésiblllty of Ngry

¢ ‘mada“Water Disputes
Tribunal (NWDT) award made:in Sardar Sarovar B‘ro_] — Held, Tribunal
therein was concerned only W esettlement of oustee fainilies spread over
158 villages in State of Mad yﬁ yadesh and Jdﬁf@of‘\t‘ake in its ambit any
other future plan or ‘There ;s nothing, in said award which
provndes any benefit t

. ilstges 0 Omkareﬂhw Dam or suggests that it is

directions, inter _@ll _

Jieguired for construc;*;‘;o

'and Ry séttlement Pollcy f
:-Q@ '

5e Who had already

compensatlon if such oustees opted
uch land *Qndw ’%efunded, S0%°

the;c ‘compensation amount received by them.
The bglance cgst of the at 6 | 1a Was to be deposited by the allottees in 20
equal ‘Yearly mstalments asisti ﬁmd in Clause 5.3 of the R&R Policy. The other

';g‘éétlon of the Hé‘h Churt was to treat a major son of the family
ired as a separate family for the purpose of allotment

(i) Whether any of the findings recorded by the ngh Court on the issue
entitlement to land in lieu of land acquired, suffered from perversity and
* thus, warranted interference by the Supreme Court?
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642 SUPREME COURT CASES (2011) 7 SCC

(ii) Whether the NWDT award provided for any entitlement of major
sons to allotment of agricultural land, and if not, whether the judgment. in
Narmada Bachao Andolan (1), (2000) 10 SCC 664 could have, bi‘ '
considered as a precedent in Narmada Bachao Andolan (2), (2005) 4 S
32, to ground the entitlement of every major son to get allotment of Kinds a
separate family unit?

agrlcultural land as separate family units?

(iv) Whether landless oustees were entitled to allotment
land?

(v) Whether the NWDT award dated 12-12- 1979
present project of Omkareshwar Dam?
(vi) Whether the oustees of five Vlllages

Held :

Omkareshwar Dam has affected the i
had already been submerged. Before the Hig rt, the questign iirosc?:fas to g
whether the oustees of those 5 Vlllagﬂé% which e suﬁxﬂérged
were entitled to the benefits of the R&R" P@ cy and they had lgre& awsy

Vlllages Five Vlfﬂages

$erving that as subm&i’glng% f the 5 Villages
took place in view of the orderss h@ courts and th@ otistees had been paid

compensation/SRG and the Supre

store the status quo
ante for the 5 villages ifisst (Paras 122 and 123)

The issue of enti%’lﬁm ¢ and in lieu of and ﬁcqulred has to be decided
taking into considerati¢ scurgstances. For deciding this
¥ Narmada Water Disputes f
consideration for the simple
er the provisions of the Inter-

Tribunal (NWDT A ard™
reason that the THEuna had been con,s,tyu

BEis ut“es Act, 1956 and :_ﬁhe awajfd" ‘had been given in a case where

A7

benchmark The Hi gh Court h Eig tl; héld that there is nothing in the NWDT
award whigh prevides any benef# K the oustees of Omkareshwar Dam or Y
suggests thattheé award is appliggible in the present case. More so, in the Sardar
Sirovar Project, land for land ts mandatory. These cases are to be decided by
giving strict adherence to the R&R Policy of the State of Madhya Pradesh as
mended on 3-7-2003, further cons1der1ng that special care is to be taken where
£rSONSs are oppressed and uprooted so that they are better off. (Para 44)

hna Reddy v. Collector (LA), (1988) 4 SCC 163, relied on h
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN 643 y

The State Government after consultation with all concerned and approval by
the Chief Minister of the State devised a scheme whereby a PAF is diven
substantial additional amount over and above the compensation for its } r}_}d

a order to enable it to purchase arable and irrigable land at the locatipn of ity
b

have preferred and accepted cash compensation. So land for

allotted to PAFs as the policy. It is, however, erroneous to sa

PAF of Omkareshwar Project was allotted agricultur;
c were empowered to purchase land of their choice b¥,pa

SRG is an additional amount paid to an Ous,lge :
land in the command area to the extent of hlS laad wquited. Normally, an oustee
: gimpunt determined under the
prOJect is en‘@iﬁaged i an

area, the sale and purchase in thatdgrea “gecrée:
d  depressed. Hence, it is difficult for an us%@e : i the i’;ommand
g_.glzémgned to
nount by which
:“and acquired ?1"n hp o@mmand area.
tints to the plistees zis SRG is much
in, the R&R Policy as
n cénsonance with the

The aforesaid relief granted by the appe
more than the amount of compen@ﬁatlon or amount entiﬂe
amended on 3-7-2003. In fact%”

© 3 il&reln the State is under

; : t]éi“' @mbunt of compensation

and the value of the land § p rq];lased by the ou&{geé’ g (Para 57)
The phrase “as ar eréipossrble provides ok

concerned with ﬁ@wéxzs meet special si "atlor@., where the normal process of

¢ ) c}thly The af_p e& id p fase can be Jinterpreted as not

the prescribed ﬁ?ho . i ‘ " and not compulsion. There is no
hard-and-fast mle 15 this regard as nthez'@ "Wo‘fds give a discretion to the authority

i3
5

ﬂi@ said dlscretl(}n/deca, on unless it is found to be palpably

Thués::, it¥is evident thahghrs f@hrase simply means that the apphcable

g pr1nc1191es are o be obse g nle‘s fis not possible to follow the same in the

partrcﬁiar mr(;%'fmstances o (Para 38)

/ ‘btoroia Inc., (2005) 2 SCC 145; High Court of Judicature
(2009) 14 SCC 734 : (2010) 1 SCC (L&S) 452, relled on

statﬁ];e has been rendered 1mpossrble by circumstances over which the persons
1nte§ested had no control, like an act of God, the circumstances will be taken as a
Vahd excuse. Thus, Where the law creates a duty or charge, and the party 1s
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644 SUPREME COURT CASES (2011) 7 SCC

the law will in general excuse him. Even in such a circumstance however, the
statutory provision is not denuded of its mandatory character because of the .
supervening impossibility caused therein. (Paras 39 and 40}}

Chandra Kishore Jha v. Mahavir Prasad, (1999) 8 SCC 266; Hira Tikkoo .

Chandigarh, (2004) 6 SCC 765; HUDA v. Dr. Babeswar Kanhar, (2005) 1 SCC Jﬁ
relied on Er)

The State has submitted that all the oustees have Voluntarily acceg

: qbé copblusion
that a partlcular oustee has not been granted the rehef he is e “Eitledgjto GRA
itself would grant the appropriate relief taking into account the pro¥isions of the
R&R Policy. In case either of the parties is aggneved it mag :approa?:h the ngh
Court for appropriate directions. However, in casé
application/petition would be in the name of that
supported by his affidavit.

Thus, the direction given by the High Cour is
dlsplaced families who have not Wlthdraw_

concerned, shall be entitled to the allotsignt df
possible” in terms of the R&R Policy, and fpr- purpose, the gt
some government or private land avaﬂ,a,ble ﬁ}ar a}f@;ment to such'
opt for such land and agree to ensure com l

S e@@f@f they
onditions

would be offered to such oustees. In case Mpute as to |
raised, it would be adjudicated upop; : and determined by€
must render all possible assmtamb %o the oustees to mchase the land by
@Naﬂable the Statg: m
with Clause 5.4 of the R&R, P cy ito the full w'
Scheduled Castes/Scheduled {.-'be s to the” qxteﬁ

same shall be palci
Government must comtl

(Paras 99, 100 and 183)
SCC 664; State ofKemla v. Peoples

Howeve:ﬁ‘ in view of the settled legal proposition that no person should suffer h
aft act of the court and to ensure that the custees of the 5 villages which
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN 645 ‘L
discrimination at the hands of the authorities, they shall be entitled to the ﬁelie

yet to be submerged villages].

On Narmada River, in the State of Madhya Pradesh, in all 29..
minor projects are contemplated. Some of them have alreadyib
but on account of stay order by the court/authority some pr\' )
completed. It is unfortunate that in spite of the fact that a huge amou pdils been
spent, yet no one is able to reap the fruits of investment. T ﬁ%ate should take
immediate steps to get the final verdict in such cases or stay % 'éited Jatﬂd start the
project at the earliest. “gPara8’ 186 to 138)

F. Constitution of India — Arts. 21 and 300-A — Land athulsltlon and
rehabilitation — Resettlement and rehabilitédtios displaced persons/
oustees on acquisition of their land — Entitlemésif if aity, as a fundamental
or constitutional right — Land acquired for ‘onstfuction of dam —
Omkareshwar Dam

— Reiterated, acquisition of land does!
fundamental right of displaced persons
livelihood under Art. 21 in case of 1
However, displaced persons are entlt ;

a of deprlvatmﬁ“‘of right to
isition is also un;§ i

held, each State has a right to:fsame rehabilitation‘poli
of its resources and other prjori 'es — One State i is imt bdhnd if in a similar
situation, another State has g T b
above the policy

— In certain giases::
Rehabllltatlon 1s neai

acquisition — Ca ¢
permltted to dlsp rable sectlon of our society,

e, X if;h,out taking appropriate remedial
measures of jhabrl f atlon —_ Lan@ A@quiSltlon Act 1894 — Ss. 3 and 23 —

: "S %n and Requlsltlﬁm —

i l.and 300-A — Land acquisition and
‘and’ rehabilitation of oustees of acquired
're(\1 for construction of dam — Held, right

Award of “compensation tenure-holder is limited to physncal area of
property acquired and this; area cannot get expanded or reduced by any
ﬁctmnal definition of the word “family”” — Rehabilitation has to be done to
ext 'nt of the displacement — Rehabilitation is compensatory in nature with
a viEw to ensure that oustee and his family are at least restored to status that
as existing on date of commencement of proceedings under 1894 Act —




SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd. 594
Page 8 Wednesday, January 24, 2024

Printed For: Ms Nitya Singh, Symbiosis Law School, Noida

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2024 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.

Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

646 SUPREME COURT CASES (2011) 7 SCC

Omkareshwar Dam — Rehabilitation and Resettlement Policy of State of
ML.P. as amended on 3-7-2003 — In present case, there was no intention on
behalf of State to have awarded more land treating a major son to:
separate family unit — Idea of rehabilitation was not to distribute lafge
of State that may reflect distribution totally disproportionate to extent: o
land acquired — Land Acquisition Act, 1894 — Ss. 3 and 20 — Words a
Phrases — ‘““Rehabilitation”

H. Land Acquisition and Requisition — Rehabxhtat n Er d
Resettlement — Land acquired for constructlon of dam 7“‘{)m a b
d R
c
words of law, there must be no departu#
incuriam decision : d
Held :
terms settled with due regard to nid; has been acquired e
from them. However, the State ‘ On*ii)elled to provide
(Para 26)
h #Hitation. Rehabilitation is
meant only for those pé f
of residence or liveld (
fes of rehablhtattﬁx ay of employment, housing,
nltles and zdentzﬁ&:atzo qf alternative lands. For people
ight to llvehhood “Agricultural land is
freedom from fear. Assured possession 9

prosperity.” India being a predominantly
‘ong linkage between the land and the person’s
' (Para 27)

However, in case of land acquisition, “the plea of deprzvanon of right to
velzhood under Article 21 is unsustainable”. Article 300-A is not only a
! nstlt]zlftlonal rlght but also a human rlght but acqu1s1t10n of land does not h
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN 647 |

they are entitled to resettlement and rehabilitation as per the policy frameg for:
the oustees of the project concerned. (Paras 28 to 31)

a
b
In the process of development the State cannot be peif ¢ o displace
tribal people, a vulnerable section of our society, suffering frgns 'poverty and
ignorance, without taking appropriate remedial meas
Court is not oblivious of the fact that social and-§c
c .

: grlpx,hof extremism, as the
(Para 52)

right of the oustee is protected only to a liml _
300-A. The tenure-holder is deprived of thé;
actually owned and possessed by him.;zFhis
d area of the property and this area c ;
fictional deﬁnltlon of the Wor@ “fa
300-A read w1th the relevant statutory 1
by the leglslature and for the time bei 1
Hence, major sons could not have been made allotment pf land as separate
family units. (Paras 93 aﬁd 7§;«88 to 101 and 183)

© S.P. Gupm v. Union oflndia, 19 _Supp'SCC 87, PK. U?ﬁ'it‘-w Nymala Industries, (1990) 2
1 On

f 3 1€ ) & ‘-e a dignified mode of life to a

person who K \n th ’g to sustatn < il elf. This concept, as against

compensationg and%property under ArtiFle¥300-A, brings within its fold the

] lemt’.;nts of Artlclg“@l ?thge who have been rendered destitute,

mq a permanent spurce;p “hasic livelihood to sustain themselves.

This ]@ecome&nedﬂssary for the gtate \%fhen it relates to the rehabilitation of the

g already depresaed classe S hé&iqled Castes, Scheduled Tribes and marginal

wirements of social justice. (Para 94)

he! -‘ru

farmers in ordg&‘r to meet th& requ

& his family are at least restoregd to the status that was existing on the date of the
conifpencement of the proceedlngs under the 1894 Act. Each State has a right to
> the rehabilitation policy con51der1ng the extent of its resources and other
PI‘L@-I‘IUCS One State is not bound if in a similar situation, another State has
orded additional facilities even over and above the policy. (Para 96)
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I. Land Acquisition and Requisition — Rehabilitation and Resettlement
— Land acquired for constructlon of dam — R&R Pollcy of 1993 of State of

agrlcultural land to major sons of project affected families (PAEs) 3
separate family units — Reliance upon decision in Narmada ﬁac ao;
Andolan (1), (2000) 10 SCC 664, which was decided on mnuist
presumptlon that such right had been conferred by Narmada

(2005) 4 SCC 32 decided followmg Narmada Bachao Andolaw'(1 )
NWDT award did not provide for allotment of agrlculturalﬂand ‘
sons of such oustees as separate family units — When the,£vo e@rllet‘ ses
were being considered by Supreme Court, it had not beeti bt‘ﬂught to its
notice that NWDT award did not provnde for such an tltlement —
Mistake inadvertently committed by Supreme Court earlier, shiowld not be
perpetuated — Courts are not to perpetuate an illegality, ratherit is duty of
courts to rectify mistakes — Mistake is manifest arid has', direct impact on

procedure to be adopted for rehabilitation — There ore, es§entlal to rectlfy ¢
mistake — Hence direction of High Court granting such beneﬁt to major
sons of PAFs as separate units, set aside — mims _uﬁon of India —
Arts. 141 and 14 — Precedents — Per i 1ncur1am ( i
Held : ‘

Admittedly, the NWDT award did notprov
land to the major sons of oustees as separ d
and Maharashtra had given concessions/reliet"
Thus, Narmada Bachao Andalan (1), (’2@00) -@O S 664 has b@e

ucd upon major s@nas

award and Narmada Bachao Andolan (2 ) ‘"(‘2@()5) 4 SCC 32 has” *ﬁ;een decided
following the said judgment and 1nterpret1ng the definition ot
in the R&R Policy. When the tw tlier cases were béfg c@hmdered by the
Supreme Court, it had not been b ouh}ght;.lto its notice t tH NWDT award did e

not provide for such an entitleme :
be considered as to whether théiy ke \ HCQF n_iutted by the Supreme

(Paras 65 to 69)

; 1nadvertently, on a wrong

\iffpuld e against the larger public
_° Hhie Supreme Court to locate the
f;gproach if the E;‘ou s convinced that the error exists
gsaty to prever} any; ar}gﬁeful effect on the general interest

interest. There is no R;roh
error and adopt a gotiée
and its avmdance ]

T he impact of allotment under a

6‘re essential to rectify the mistake.
(Para 92)

i bp (4) SCC 536; Ministry of Information &

_‘ 619; Nirmal Jeet Kaur v. State of M.F., (2004) 7 SCC

558 2004 SCC (Cri) 1989; Mayuram Subramanian Srinivasan v. CBI, (2006) 5 SCC

752,«‘, (2006) 3 SCC (Cri) 83, rehed On

Pierce: 'V Delameter, 1 NY 3 (1847); Distributors (Baroda) (P) Lid. v. Union of India,

(1986) 1 SCC 43, referred to

jada Bachao Andolan v. Union of India, (2000) 10 SCC 664; Narmada Bachao

“&idolan v. Union of India, (2005) 4 SCC 32, held, per incuriam on this point
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN 649

J. Constitution of India — Art. 14 — Omkareshwar Dam — Denial of
allotment of agricultural land to major sons as separate family units s—

a Granted in Narmada Bachao Andolan (1) and Narmada Bachao Ando@”ez (;
— Contention of hostile discrimination — Held, unequals caniot ini
equality — Discrimination under Art. 14 must be conscious
accidental discrimination that arises from oversight which the Stats
to rectlfy (Parag.

b Saurashtra, AIR 1952 SC 123 : 1952 Cri LJ 805; Vdeo Electromi:s (P)
Punjab, (1990) 3 SCC 87 : 1990 SCC (Tax) 327, relied on

Vishundas Hundumal v. State of M.P., (1981) 2 SCC 410; Eskay f
SCC 680, considered

Narmada Bachao Andolan v. Union of India, (2000) 10 SCC 664-Qc
Andolan v. Union of India, (2005) 4 SCC 32, held, per incuriam on this;

M.P. as amended on 3-7-2003 — Allotment
oustees — Entitlement to — MoEF, Gol )M ¢
imposed while granting environment
programme should be extended to

urers and p’éople* affected

d itable land ﬁgrmls;s*zble” —
H by MoEF ﬁ‘»ﬂe@”grantmg

e
allotment of land in lie “aﬁ acqulred, “@%tl‘i"em Wi;uld not arise — Words
and Phrases — “So 3 ﬁnif ‘as’ permissible” — Land
— ‘of India — Arts. 300-A and 21
— Administrative )\ tion — Administrative or
f  Executive Functlo ; Vi fétionary Power — Exercise of

SQQ Municipal Committee, Patlala v. Model
&git Cotton Textile Mills v. Northern Railway,

permanently except in exgeptional flood situation — Acquisition of —
Necgssity — Acquisition’* proceedings already begun subsequently
abaﬁdoned — Validity of — High Court directing State to rehabilitate
0u§§sees of such lands and invalidating withdrawal of acquisition proceedings
"Sustainability
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— Held, no straitjacket formula can be laid down for mode of taking
possession of land and it would depend upon facts of an individual case —
As land in dlspute was agricultural land and had 167 dwelling hous
thereon, law requires taking over actual physical possession — From o
Commissioner’s detailed report it was crystal clear that none of theitentire
holders had been evicted/dispossessed — High Court was thus not jus
in entertaining their applications in this regard, without verifying:
aspects — As actual physical possession had not yet begn t@ken %
authorities and entries in revenue records, etc. are not conchisive ;iroof:. f
possession, therefore, State Government is entitled to; '-'abamlon
acquisition proceedmgs in exercise of lts power under S. 48 of I_J.K Act 1894

materials on record, inescapable conclusion is that agricultural?
five villages does not need to be acquired as it may onl underitemporary
submergence for a very short period — More so, asisu guisition is not in
] Oevgg‘, and thereisa C

therein — Water and Water Resources:
Project Estimates for River Valley PI‘OJ

amng Karnataka, (2005)
089) 3 SCC (Civ) 375;
5) 5$’IA 220 : AIR 1926 PC
katachala Gounder v.
Suman Verma v. Union of

PIL — Observance of 7§

itk 'qnt has to lay # factg foundation for its averments on
E person claims, Jelléfs — On facts, applicant petltloner

R

‘ encé of material to substantiate such
as there were no pleadings before High
ion could be entertained, it was liable to be

(Paras 8 to 16)

verments/allegations — Th
Ourt on basns of which writ peti
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Resettlement — Land acquired for construction of dam — P

laches — Omkareshwar Dam — Displaced perﬁon
Rehabilitation and Resettlement Policy of State of M,P as_a
3-7-2003 — Construction of dam started in 2002 and o mplg,ied

Ought not to have examined any issue other
i.e. implementation of R&R Policy — Consti

approaching appropriate forum c‘ ¢
ought to have directed oustees of dam:go
Redressal Authority (GRA) under Rehabllltatlon anﬂ‘

he could have approached
factual issues by GRA

Narmada Bachao Ana’olan

said amendment '
special leave p‘w i

STATE OF M.P. v. NARMADA BACHAO ANDOLAN 651 )

Gupta v. Bishun Narain Inter College, (1987) 2 SCC 555; Kalyan Singh Chouhan v
C.P. Joshi, (2011) 11 SCC 687, Rural Lirigation and Entitlement Kendra v. State of U.P.
1989 Supp (1) SCC 504; A. Hamsaveni v. State of T'N., (1994) 6 SCC 51 : 1994 ¢
(L&S) 1277 : (1994) 28 ATC 240; Ashok Kumar Pandey v. State of W.B., (20043
349 : (2011) 1 SCC (Cri} 865; Prabir Kumar Das v. State of Orissa, (2005) 13:3’5 ;
A. Abdul Farook v. Municipal Council, Perambalur, (2009) 15 SCC 351, relied i

N. Land Acquisition and Requisition — Rehabilita

dla — Art. 226
; (Paras 17 and 20)
(" 664; State a:_ ﬁfahamshtm .

(Paras 22, 23 and 102)

) as Nayak (1982) 2 SCC 463 : 1982 SCC (Cri) 478;
P, Surya Bhagavan, (2003) 6 SCC 353 : 2003 SCC
(L&S) '3@3 Mount Carmel hool Society v. DDA, (2008) 2 SCC 141, considered

Q. Constitution of India— Art. 226 — Policy/policy matters — Scope of
icial review — Wisdom' of policy — Rehabilitation and Resettlement

Staté”_:‘- of Mahagashtm V. Ram a
Trdm'mzsmon Compn. of A

Poligy of State of M.P. as amended on 3-7-2003 — Held, Court cannot strike

v a policy decision merely because it feels another decision would have
n fairer or more scientific or logical or wiser — Wisdom and advisability
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of policies are ordinarily not amenable to judicial review unless they
contrary to statutory or constitutional provisions or arbitrary or irrational
or an abuse of power — Government has power and competence to charjgg
policy on basis of ground realities — Public policy can only be challesng
where it offends some constitutional or statutory provisions & @

State of Kerala v. Peoples Union for Civil Liberties, (2009) 8 SCC 46; State of !
Ram Lubhaya Bagga, (1998) 4 SCC 117 : 1998 SCC (L&S) 1021; Ram; :Smgfl, Vija "
Singh v. State of U.P., (2007) 6 SCC 44, Villianur Ivarkkai Padukappumfw i

of India, (2009) 7 SCC 561, relied on b
R. Precedents — Ratio decidendi — Factual scenario —
Held, a judgment of a court is not to be read as a stat
utterances are made in the setting of facts of a particular case
difference in facts or additional facts may make a lot of differénce to the
precedential value of a decision — Disposal of ¢a ¥y, blindly placing
reliance upon a decision is not proper — Constitutio f Ind{a, Art. 141 ¢
(Para 64)
MCD v. Gurnam Kaur, (1989) 1 SCC 101; Govt. of Ka wramma, (2007} 13
SCC 482; State of Haryana v. Dharam Singh, (2@@9) 4
112, relied on
S. Constitution of India — Art. 141
are d
Held : : : ¢
“Incuria” literally means carelessnef"v . djantis taken to
mean per ignoratium. The courts have de
“per
e

cf"\- ne&;} or a statement of
lﬁsmn that hz?, l;!‘”eén drrived at without
: tha:"t? in such a case some
ich it is based, is found,

(Para 67)

¢0f WB. v. Kesoram Industries

g iva Lal, (1975) 2 SCC 232; A.R.

Antulay v. RS. Nﬁiﬁgﬁlk 198*3) 2 SCC 6()@ A9388™SCC (Cri) 372; State of U.P.v.

Synthetics and Udileml’gals Lid., (1991) 4 SCC 39 Siddharam Satlingappa Mhetre v.

State ofMa, arasﬁtm ("2@11) 1 SCC 694%{20 ) ‘SCC (Cri) 514, relied on
2 R

law caused by inadvertence :
application of mind or proce ed

Andol"t‘n V. Unz

w{

' ‘ﬁl}le ¥ to reason, and justice to all parties
rationality and mlschlevous consequences —

(Paras 78 to 85)

e v. Deepak Mahajan, (1994) 3 SCC 440 : 1994 SCC (Cri) 785;
W’amshlmaha Murthy v. Susheelabal (1996) 3 SCC 644; Workmen v. Dimakuchi Tea
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Estate, AIR 1958 SC 353; Sk. Gulfan v. Sanat Kumar Ganguli, AIR 1965 SC=53'§:839§
Corporation Bank v. Saraswati Abharansala, (2009) 1 SCC 540; Sonic Surgicab.v.
National Insurance Co. Lid., (2010) 1 SCC 135 : (2010) 1 SCC (Civ) 28; Bi ;

1 SCC (Cri) 620; Union of India v. Ranbaxy Laboratories Lid., (2008)
(2008) 3 SCC (Cri) 123, relied on
G.P. Singh: Principles of Statutory Interpretation, 12th Edn.
Interpretation of Statutes, 10th Edn., at p. 229, referred to

discussed — Held, while dealing with a PIL Court has to be ﬁ' i
ensure Court is neither abused nor used to achleve an obl

process of court/law — Misleading statemen
criminal contempt — Omkareshwar Dam -+
Andolan (NBA) making false statemeni:g

‘pplicant Narmada Bachao
taln favoural;lg order for

J Aapproved — NBA guilty of suppresshn vigri and suggestw fals
Court must view any presentatign by BA:; J'
on proper pleadings, disclosure offu
has any doubt, refuse to entertain NB: _
the oustees, it may be desirable to appoﬁ“lt an amicug
cause, if such contingency arige Contempt of C‘ '\
— Contempt of Court — £'ri

3 rg’, insisting
nd in case it

€  Prejudice to or interferer
statements made to courf;:
W. NGOs agd. Thi . . NGOs — Narmada Bachao
Andolan (NBA) - Y Court as to credibility of
f NBA'’s pleadings e due to suppressio veri and
suggestio falsi i
{ i hion of Indla v. Shannmn]an Sarkar, (2009) 3
g B Ritraindas v. Govt. of M.P., (1975) 3 SCC 31 : 1974

\.'?:27 Advocare wutiState of Bihar v. M.P. Khair Industries, (1980) 3 SCC

" 30 SCC (Cri) 688; Afzal v. Srate of Haryana, (1996) 7 SCC 397 : 1996 SCC (Cri)

424; K.D. Sharma v. SAIL,(2008) 12 SCC 481; A. Abdul Farook v. Municipal Council,
Perambalur, (2009) 15 SCC 351 R&M Trust v. Koramangala Residents Vigilance Group,
'5?552005) 3 SCC 91; Holicow Pictures (P) Ltd. v. Prem Chandra Mishra, (2007} 14 SCC
i281; Sheela Barse v. Union of India, (1988) 4 SCC 226; Janata Dal v. H.S. Chowdhary,
11992) 4 SCC 305 : 1993 SCC (Cri) 36; Kapila Hingorani (1) v. State of Bihar, (2003) 6
SCC 1: Kushum Lata v. Union of India, (2006) 6 SCC 180, State of Utntaranchal v.
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Balwant Singh Chaufal, (2010) 3 SCC 402 : (2010) 1 SCC (L.&S) 807 : (2010) 2 SCE,
(Cri) 81; R. v. Kensington Income Tax Commissioners, (1917) 1 KB 486 (CA), relled on

Narmada Bachao Andolan v. Union of India, (1998) 5 SCC 586, considered

Advocates who appeared in this case :

Sanjay Parikh, T.V.S. Raghavendra Sreyas, Swapnil Verma and Nikhil
Advocates, for the Appellant; ‘{1
P.S. Patwalia and Ravi Shankar Prasad, Senior Advocates (Sunny Choudh;;iry,
shok‘ﬁhan '

Chauhan, C.D. Singh, Ms Suparna Srivastava, Ran Swarup Sharma
D.S. Mahra, Advocates) for the Respondents.
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STATE OF M.P. v. NARMADA BACHAQ ANDOLAN (D#. Chahan, J.)

The Judgment of the Court was delivered by

Nos. 2115-16 of 2011 are dealt with ﬁrst.

Civil Appeals Nos. 2115-16 of 2011
2. These appeals have been preferred against the

land acquired for construction of the dam in ternis: b
Resettlement Pohcy (heremafter Called as “the R&'ﬁ Policy”) as amended on

refund 50% of the compensation amount?’f"
of the allotted land would be deposligte_d

ﬁ;)ttees in 2{;9 equal yearly
the R&R Poli Cy. nd to treat a

(A) Narmada River
Pradesh for 1077 km, th ]
74 km (35 km with Madhya P , km with Maharashtra) and
then passes throu ; e rﬁeetmg the Arabian Sea
after a total lengt ; “Water Disputes Tribunal
apport1oned t ' : twe&;‘n Madhya Pradesh, Gujarat,
Maharashtra : ‘@V

“an intra-State project for generating 520
MW st power, which #so involved the irrigation of 1.47 lakh hectares of
agricultural land, wa proved by the State Government, with an
zassessment that on the ¢ompletion of the project, 30 villages would be
Submerged at the full reservoir level i.e. 196.60 m.

(D) The Government of Madhya Pradesh framed a rehabilitation and
resettlement policy in 1985 (hereinafter called *“the R&R Policy™) for the

=]
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oustees of all the Narmada projects in the State. The said policy wag
amended from time to time as is evident from the R&R Policies dated
9-6-1987; 5-9-1989; 7-6-1991 and 27-8-1993. The said policy provuff"
for the allotment of a minimum of 2 ha of agricultural land 1rr1gat1

common area from the farmers having holdings of nr
land.

The State authorities obtained environmental clear for the
Omkareshwar Project from the Ministry of Enviroq

c
compliance with welfare and environmental clearanges
25-5-2001. The Central Electricity Authority
clearance under the provisions of the E
24-7-2001. The Government of India appro
concurrence from the Public In
Commission for this project on 17-5- d

on 20-8-2004 under the proViQ;on: ?
(Conservatlon) Act, 1980 for the dife 'sgon of 5829 hg

“517 2003, to the
the“pustees “as far as e

effect that agricultural land $
i@aﬁon in writing to

possible”, and not to th,

an in 2002 and stood
&t of families had been
uprooted on constictitn of the dam up.to

f‘ and had been aéq nder the provisions of the f
palled as “the 1894 Act”). The
g
: P
‘PILs”) before the High C urt/further to this Court from time to time and
a laxge number of orders h:;td been passed by the courts to redress the
grle:&*ances of the oustees. When the decision was taken to raise the
he}ég’ht of the dam, NBA filed Writ Petition No. 4457 of 2007 before the A

“g"h Court seeking a number of reliefs, inter alia, to stop all eviction;
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and to stop the blocking of the sluice gates below the crest level; un
project affected families (hereinafter called “PAFs”) were rehabiligat

level (hereinafter called “FRL”) and backwater lew (hez;‘:"mafté‘rr called

“BWL”) within a stipulated period. ' _
(H) During the pendency of the writ petition in“pursg
orders passed by the High Court from time to time, a l@ge number of
reports/interim reports were furnished by the a»rtlaprmes concerned. The
c High Court after considering the said reporfs d sybmissions advanced
on behalf of the parties passed the impugned* dgn&ent and order dated
21-2-2008. The High Court issued a laifé. ngmiber of directions as
interim measures, including the d1rec;§10 Mllotment of land in lieu of
land acquired and to treat the major ol the family, ag ndependent
families for the purpose of alloty '

d appeals.

4. S/Shri Ravi Shankar Prasa¢.an
appearing for the appellants have sqflb

en"‘*t(f;hallenged and the
f hout furnishing any

single order passed by any siit?
writ pet1t1on was filed aff

ven 1n those cases where the
oustees have that such

oustees woukd

son @f such an oustee I
9 agr1c1ii1tural land, thoug 'md 6t have any independent right to claim

compe '“&‘l‘for the landacguired. Land for allotment to such oustees is not
wailable.*The State authorifies cannot be asked to do an impossible task. The
State authorities have pre;x, ided a package for their resettlement and
rehabilitation, g1v1ng all facilities and financial aid. Making the allotment of
land'_" mandatory in lieu of land acquired would force the State to displace
ther persons to settle such oustees, which is impermissible in law. In case
ch major son of such oustees is treated as a separate family, acquisition of
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his family land would prove to be a bonanza for such persons as the tenurg
holding of such a family would multiply several times and the State Would
suffer irreparable losses. The State Government vide amendments of the
Revenue Code reduced the area of the grazing land but the land so “fna

Court did not issue any direction in regard to the amount taken &
as SR@G, either to refund the same or for adjustment of the same
directions issued by the High Court are liable to be sg¢
deserve to be allowed. :

Sanjay Parekh, Advocate representing the ousteesy 4 :‘E'emently opposed
the appeals contending that displaeemeriiz, ' oust without proper

Constitution of India. In a matter of this
illiterate, 1nart1culate and poor people

delay, etc. can be allowed to be ralsé"
authorities have granted clearances for '

nd\=implement
*dlicy. Therefore,
ey _would not strictly e
pellaﬁt State and its
acgmre land for such
oustees and the com@en"‘ A pdsited in respective
accounts of the oustges.éNot; 2 18 opted for compensatlon

ed by the State Government,
s me process. If a major son of
‘land‘ has been *'%lchI i is not treated as a “separate
- nt &f land for the land acqu1red the
1?1. fz un(ﬁn‘ ause 2(b) of the R&R Policy would
be rendeted nugatory. The uchi®an 1nterpretatlon is not permissible. g
This Couf#;, while 1nterpret1ngg fhetsther schemes in respect of Narmada
projects itselfhas given effect’#o the said policy and directed for allotment of
Jand for the land acquired and 'létpheld the entitlement of the major son of an
ustee o an independent allotmeht of agricultural land. Denial of such a right
ould be discriminatory and thus violative of the equality clause enshrined in
\iticle 14 of the Constitution of India. Thus, the appeals lack merit and are h
l1abl to be dismissed.
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opportégit

STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chauhan, J.) 661

7. We have considered the rival submissions made by the learned cou,nsel
for the parties and perused the record.

Pleadings 4 :
8. It is a settled proposmon of law that a party has to plead 1;3 C

obligation to entertain the pleas.
9. In Bharat Singh v. State of Haryanal, this Cou
under: (SCC p. 543, para 13)
“]3 In our opinion, when a point which is ¢

he is the writ petitioner, must plead and prove such fci‘” p“by evzden,ce
which must appear from the writ petition and he is the respondent,
from the counter-affidavit. If the facts are nd eaci“{gd or the evidence in
support of such facts is not annexed to “the v@t}fzt petition or the
counter-affidavit, as the case may be, ¢ i
point ... there is a distinction betwee

in a wr1t petl '{)n or_ in the
; ' ;Qc«jf of such
hisis added)

“iand purpose Ofﬁp eadmgs and issues is to ensure that the
,_l.early deﬁned and to prevent cases

' , '*;been raised by the parties, the court
shouléi, not de(nde the s opposue counsel does not have a fair
10 answer th‘ s oF reasonlng adopted in that regard Such a

1 {1988) 4 SCC 534 : AIR 1988 SC 2181
2 (#998) 4 SCC 387 : AIR 1998 SC 1608

9 .(2010) 12 SCC 609 : AIR 2010 SC 2221
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Sarup Gupta v. Bishun Narain Inter College® and Kalyan Singh Chouhan v,
C.P. Joshi®))

12. It cannot be said that the rules of procedural law do not apply in P
The caution is always added that every technicality in the procedural taw

importance is for consideration before the court. (Vide Rural LGgat
Entztlement Kendra v. State of U.PT)

b
: However the ¢
technicalities of the rules of pleading cannot be made* liéjable vigorously.
Pleadings prepared by a layman must be construed;. el
standard of accuracy and precision particulaly wh
to a determinate class. (Vide A. Hamsavem
Pandey v. State of W.B.2, Prabir Kumar [
Farook v. Municipal Counczl Perambalurs d
14. In the instant case, in the Wl‘lﬁ*Eetlti_,on :
that some drastlc steps would be taken #; he authorities W,
urgent measures were required ¢ Lt ¥ _order to mitigate e
the sufferings of the people. In ‘ ere* was no material
before the Court to adjudigé :dl therein, the High
Court passed the ordet: daf o submit the report
on the rehablhtatlom.w k &l itill e, be done and to disclose
e dam and blocking of
the area which would be '
er, \GRA submitted the report dated
?_'_‘!;nni;}g that a huge an,aébuht O @veral thousand crores of rupees
g ] m@r;csted The SF{G hai already been dlsbursed Out of a
g
7 1989 Supp (1) SCC 504 AIR 1988 $f
8 (1994) 6 SCC 51 : 1994 SCC (L&S) 1277 (1994) 28 ATC 240
9 (2004;5 3 SCC 349 : (2011) 1 SCC (Cri) 865 : AIR 2004 SC 280 h

) 13 SCC 452
9) 15 SCC 351
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g5 provi led the
basis for raising further queries and that, in fact, became‘ ’- of pleadlngs of
the case. In fact, the present appellants had been aske 5
foundation to adjudicate the issues raised by the writ petitioné

16. In view of the above, it is evident that there wege no pleadlngs before
the H1gh Court on the basis of which tI’}ﬁ writ
ihe threshold for the

proper pleadings and

material to substantiate the averments/allﬁ:ga
the case of a PIL, such a course could not be

from closmg the sluice |, gates 3
rehabilitation was not € my b@ “There wa!
circumstances the ﬁ‘ouf thad Bﬁen approa

belated stage.

! f Indial? [hereinafter called
as “Narmada Ba _ urt dealt with a similar issue of
laches and ob ' : *fact that the clearance for
he same was challenged in 1994
3f studies available regarding the
1ise of seismicity. Thus, the clearance
he re%iablhtatmn package was dissimilar and
ts u@y’ or survey done before the decision to
nd construction started. This Court held that

sf crores of rupees had alr¢ady been invested before the writ petitioner had

chosen to file the writ petitfion in 1994. Thus, the petitioner was guilty of
lach’p&s in not approaching the Court at an earlier point of time.

" (2000) 10 SCC 664
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19. The Court, however, observed as under: (Narmada Bachao Andola_zg

(1) case'2, SCC pp. 695-96, paras 48 & 50)
“48. When such projects are undertaken and hundreds of croresjof

public money is spent, any individual or organisations in the garb &f B
cannot be permltted to challenge the policy decision taken after a4

measures ... In short, it was only the concern of this
protectlon of the fundamental rights of the oustees under Artlcie 21 of the

20. In fact for redressal of any griev.
R&R Policy, the oustees ought to have a

Alternative remedy
21. While dealing with a si
Union of India'# [heremafter ca @‘ﬁ[ as

notice, not beer, rai ed ¢ . GRA héd Been constituted with a
purpose, namelyiith ; i abilitation scheme must
be addressed by “ithe Court cannot entertain
appl1cat10ns g ' .1 1g factual issues raised by the

would m,dlsp" qbly be entitled t@”a‘dju c,g{té upon such disputes. It is also
expe hg; partles shoulet ordm ly abide by such dec1s10n Th1s

emer_ges.
Thus, in ¥ igw of;
to_approach’ RA for redresspl’of thelr grievances and if any person was
Tﬁer aggrieved of the directigns 1ssued by GRA, he could have approached

_2 Narm‘:_ a Bachao Andolan v. Union of India, (2000) 10 SCC 664
& 9?5) 4 SCC 683
05) 4 SCC 32
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr: Chauhan, J.)
Amendment of R&R Pollcy

a Vahdlty of the amendment of the R&R Policy was under challenge befére
High Court. However, it is evident from the pleadings that the Vahd?t
amendment dated 3- 7 2003 had been raised while ¥iliftg

been raised and only taken note of by the Court but not dec1d‘_"

23. The appellants have placed documents on
¢ amendment in issue had been duly approved bs
Pradesh Government and suggestion has been mae
not require approval of the authorities who
been opposed by the respondents :

d
e
26 It is desirgble for tti’@ authorlty coi
ad been living: and
f

: regard to the price at which the
the State Government cannot be

1982) 2 SCC 463 : 1982 SCC (Cri) 478 : AIR 1982 SC 1249
2003) 6 SCC 353 : 2003 SCC (L&S) 883 : AIR 2003 SC 2182
" (2008) 2 SCC 141
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666 SUPREME COURT CASES (2011) 7 SCC

of employment, housing, investment opportunities, and identification of
alternative lands. _
“J0. ... A blinkered vision of development, complete apathy towas

those WhO are highly adversely affected by the development procesé af

a cynical unconcern for the enforcement of the laws lead to a Situa*’tj n:

Constitution hardly ever reach the most marglnahsed
(Mahanadi Coalﬁelds Ltd casel8 SCCp 273 para 10)

State of U.P. v. Pista Devi'®, Narpat Singh V. Jazpu'
Authority®®, Land Acquisition Officer v. Mahaboob?', Mahandady, 70alﬁelds
Lid. v. Mathias Oram!® and Brij Mohan v. HUDAZ%) T

c
predominantly agrlcultural society, there is.a
land and the person ’s status in [the] social system?

d

“30 Thus it is clear that 1gh t;’@ property undﬁ:r i ©

bas1c feature or structurg,.0 ﬁle Q : r&‘?’onfy a const1tut1onal
f
g
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chauhan, J.) 667

-----

se result in the violation of their fundamental or other rights. The
is to see that on their rehablhtatlon at new locatlons they al‘é_ b

b
‘Buld it bring
~in their own
¢ 103. If the answer is to be rendered in f aﬁ‘i. /
reason whatsoever even an znch of land .-bel%’ngz
o}

€ Findings of the High Court

32. The High Court g
documents on record, sg
concerned, came t(}‘ th

e Code) was reduced from 10% to 5% in

ently, Vide Order dated 19-9-2002, area of grazing

land was further reduced to 2% so that some part of such land could be
_:;Qllotted to the oustees ofithe project.

armada Bachao Andolan v. Union of India, (2000) 10 SCC 664
" (2009) 8 SCC 46
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Policy as amended on 3-7-2003.
(zv) The State instrumentalities had not made any effort to pur('fh

(vi) Only 11% of the displaced families were able to p
agricultural land themselves without any aid or assistance
authorities. P

(vii) None of the oustees has given opti
compensation in lieu of land acquired.
(viit) The State deposrted the amount,

of land acquired.

(ix) None of the protections/facilifi
to Scheduled Castes and Scheduled*
been accorded. The District Collgcto
regard to their claim for land in i€
the R&R Policy.

grant-in-aid to cover up the &
and the actual cost of land aiiable for the pu

eded 'to complete the
oject of Omkareshwar

ad hastlfm P

rehabilitation progess and §];~arted the PO ‘er,g

~exam1ne whetfher aig{y' df the findings recorded by the
nrt on ﬁhe fssue of ntrtlefm for land in lieu of land acquired

defi ed hereinafter would after their relocation and resettlement improve,
t least regain, their previous standard of living within a reasonable
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a
1. The displaced families would be encouraged and dss
purchase of lands from Voluntary sellers of the host Vlllagﬁ =
b
1. Definitions:
(1.1) Displaced person:
(a) Any person who has been ordinarily residi
any trade or vocation for his livelihood or
for at least one year before the date ()ef
c
d
e
f
”gm lE‘;f d in lieu of the submerged land and
g m&mﬂunt of compensation, it can do so by

Faiphis effect in writing fo the Land Acquisition
t:8uch’ cases displaced families will have no
entitlement over allot ent of land and shall be paid full amount of
gompensatmn in one ifgtalment. As option once exercised under this
provmlon shall be final, no claim for allotment of land in lieu of the
#cquired land can be made afterwards. (Portion in italics was added vide

»amendment dated 3-7-2003.)
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Policy decisions
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If any displaced family belonging to the Scheduled Tribe, submitg
such an application, it will be essential to obtain orders of the Collecto
who will, after necessary enquiry, certify that this will not adversily
affect the interests of the displaced family. Such application &f the
displaced Scheduled Tribe families will be accepted only aﬁter ithe'
abovesaid certification by the Collector.

(5.2) 5 % 5
(5. 3) There will be no recovery of this loan for th

the cost of allotted land is more than the amount of comééi;;,sa:é’ion This
grant would be payable to all displaced landowmng Scheduled Caste and

:2 ha of land. For

acqulred grant-in-aid in addition to the amount, of omlﬁensatlon will be
t“ ‘E‘A}ltmﬁ’lty on the rates

prescribed therein. &

35. In State of Punjab v. Ram L f%

examining the State policy fixing the rates fory;

expenses to government servants held?

.aF‘

4,

“25. ... When Government forms™

of circumstances on facts, law including constrﬁl s ba*écd on its

resources. It is also based o ‘;t;)f"“éaszpert 0p1n10n It whuld’ *If)c dangerous if
court is asked to test the 3 i

appraisal based on facts _§et ¢

26. ...

AN CER So even to @,r 5
if@qmremcnt '

‘fGovcrnmcnt merely because itieels that another decision would have been

7{§falrcr 01‘ more scmntlﬁc or logical or Wlscr Thc w1sd0m and adv1sab111ty of
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are COl’ltI'ElI'y to StEltlltOI'y or COl’lStltUth]flal pI'OVlSlOl’lS OI' arb1trary or 1rrat1g)nal

bllc

it

to raise any grievance even if the policy is changed. Tpﬁ pu

only be challenged where it offends some constitgt ;0 " or stétutory
provisions. '

“As far as possible”
38. The aforesald phrase pr0V1des for ﬂex1b'l'

of resolution cannot flow smoothly. The aforesai
as not being prohibitory in nature. The said weiith: 1

d
a case.

e
Doctrine of impossibility

39. The court has toiH

the doctrines of lexno

f

o 1m1n$n0r1al

formaimes E;‘rescrlbed 3
Wrancés over which’th :

30 (2007) 6 SCC 44
31 009) 7 SCC 561
28 (2009) 8 SCC 46
324£2005) 2 SCC 145 : AIR 2005 SC 514

357 (2009) 14 SCC 734 : (2010) 1 SCC (L&S) 452 : AIR 2009 SC 2938
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672 SUPREME COURT CASES (2011) 7 SCC

God, the circumstances will be taken as a valid excuse. (Vide Chandm_
Kishore Jha v. Mahavir Prasad®*, Hira Tikkoo v. UT, Chandigarh3> an
HUDA v. Dr. Babeswar Kanhar36.)

40. Thus, where the law creates a duty or charge, and the pzi’f%ty

supervening impossibility caused therein.

Land for land
41. In Gramin Sewa Sanstha V. State of M.P37 this C&
p- 579, para 2) '

“2. We are also informed that though land . has been et

to resettle one set of displaced persons l"he ;
displacing another set of persons. Wi .‘W
Government to consider in the me
land at any other place or placeg, ca

8

who are displaced on account of the

42. This Court in Narmada Bachao '}
p- 701, para 58)

“58. ... when the remova;f"@iif the tr1bal populatr n 1S*vrlecessa:ry as an
exceptional measure, they s *of qualzty at least €

em %and they shall be
¢ The rehabilitation

¢ equal, if not better than
(empha31s added)

35 (2004) 6 SCC 765 : AIR 2004 SC 364‘9
36 (2005’§j1 SCC 191 : AIR 2005 SC 1491
1986 gupp SCC 578 A
arfi_viada Bachao Andolan v. Union of India, (2000) 10 SCC 664
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e prgvisions of
the Inter-State Water Disputes Act, 1956 (hereinafter calle@;‘theif956 Act™),

and the award had been given in a case where several States the States of
Madhya Pradesh GUJarat and Maharashtra We;fe i @lved The said award

gmeﬁfs of the

dul Tribes. Every

human being has a right to 1mpr0vé i, standard of livi %E suring people
are better off is the pr1nc1ple of soc10 -géepnomic ]ust' s . whiéh every State is
; ptalned in Articles

37, 38, 39(a), (b), (), (N,
(Vide Murlidhar Dayandeo
Jayal v. Union oflndia39

Krishna Reddy v."
issue observmg

"no “%avings to draw. They have nothing to fall
.no other work. They may even face starvation
(emphasis added)

h1g .-‘ax-xd dry. They h
back upon. They kno
Jnless rehabilitated.”

38 995 Supp (2) SCC 549
2004) 9 SCC 362 : AIR 2004 SC 867
' (1988) 4 SCC 163 : AIR 1988 SC 2123
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decision (bmdmg only on the Collector) as to what sum shal
the owners of the lands, and that, if a Jud1c1al ascertaingi
desired by the owner, he can obtain it by requiring the mat
by the Collector to the court. (See Ezra v. Secy. of State for Indy
and Santosh Kumar v. Central Warehousing Corpn.*?)

48. In the instant cases, admittedly, in spite of the fagtith
a consent award under Section 11(2) of the 18947 e, tﬁ% appellants had ¢
agreed before the ngh Court that the oustees woulg be tentitled to have

4 be eferred
In C@unczl‘“

able to purchase the land. For lack of an d
would not be able to engage themselyes i
vocation. Thus, it would be difficult fo gh

e

_fa;:ea of land resorting
rchise the same by
Only 11% of the

$f(210n of fact and in the absence
_ ever been made to acqu1re the

05)32 1A 93
6) 2 SCC 343 : AIR 1986 SC 1164
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a
land and displacing other persons for resetthng these oustees ¢4
chaln reaction and the remedy/cure might have been Worsg ‘tha
b
c oug\ees were 0r1g1nally
ne.* pari passu” which
been completed much in advance of com;ple
level.
J 52. In the process of develop

displace tribal people a Vulnerable

extremists’ propaganda

€ 53. While dealing with
of 2007 (PIL), the ngh_Co

Agricultural Researc
1nspect the land offéiceci‘

for allotment of land and where the oustees had withdrawn the entire amount
of gompensation/SRG amotint. The report dated 13-1-2010 submitted by
GRA_& before the High Court makes it clear that all objections filed before it
bysthe oustees had been decided and directions issued by GRA had been
mplied with by the State authorities.
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676 SUPREME COURT CASES (201 1) 7 SCC

......

auth0r1t1es had awarded the beneﬁt of SRG to the oustees. In fact, the PAFS
had complained that with the amount of compensation for their lands the
were not able to buy land elsewhere and that instead of purchasing thé:las
by the Government, the additional cost involved may be made availab

Nalue Difference
between the determined value and compensation alrea_ pai*d is called SRG

and is paid to the PAF. The problems inherent in¢

decide things for itself. The additional amoutit
SRG is not recoverable from him. The purcha
exempt from the stamp duty and registratiés:
55. The offer of SRG is over and abdy
enables the PAF to purchase land sufca,tale tf‘ i
ne1ther willing to accept the land Offere b

Registration fees and stamp d
operation after the PAFs shoy
bank and the PAFs want
choice, so the land fo# laﬂ@
instead they have préferred

I:ind from the land
the land of their

sale and pd ;
the:time the Hotification under*8ection 4(1) of the 1894 Act is issued, the sale
geeds, if any, executed in tha;l; area, do not represent the correct price.
imilarly, the prices in the command area also increase as a result of
eclarat}ton of the project. Hence, it is difficult for an oustee to purchase land
he gommand area from the amount given to him under the 1894 Act. SRG
1s designed to nullify both the above effects and to enable the oustee to get an
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the command area.

SRG = Award amount calculated - Award amount calcylat
for equal land in command  (minus)  the land acquired from
area as per the 1894 Act in the submerger‘i' > AP
including solatium per the 1894 Ac i

solatium

SRG =  Award with assumption that -
land is in command area (minuts)

i‘?i;p of amount between
laﬂ;‘d purchased by the

wherein the State is under an obligation to mect
the amount of compensation and the value of 't
oustees.

58. The appellants have submitted that

ﬁley stand fully satisfied.

'g}‘ence on re; oi‘d 1t is not

f what he
j dication of

direction of sweeping nature. Thus i
has received, he may approach

the relief, he is entitled for, GRA itself:
taking into account the prov1§1qﬁ{1__s of the R&R Poli
parties is aggrieved, it m ;ipproach the Hi gh
directions.

(emphasis added)

a Bachao Andolan (1)12 dealt with the issue of
the oustees of the Sardar Sarovar Project and
helc;; that as it had been prgvided in the NWDT award, the sons who had
bec@me major one year prior to the date of issuance of the notification under
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-----

allotment of land.

61. In Narmada Bachao Andolan (2)'% this Court had taken note of m
said observation/finding in the aforesaid Narmada Bachao Andold#
case'? and held: [Narmada Bachao Andolan (2) case', SCC p. 51, patg 6%

‘land for land’ would be applicable to only those major @@ns
landholders in their own rights. If a person was a landhgtlde

no'J meaning thereto

family’ w1th1n the interpretation clause of ‘fam' :
(gﬁmphasm added)

can be given.”

“There is no separate definition of di 1
of the R&R Policy of 1993. Hence, the san gtion as has ?é‘e‘n given
in sub-para 1.1(b) of the R&R Polityizof & would be ap“phcalzﬂe to
Para 3 of the R&R Policy and the isp ily in«Pard, 3.2 will

include husband, wife, minor chﬂ;ﬁlren nd“other person %ﬁp &nt on

the head of the famﬂy and every son Wh@ has become n#ifer, onor before

land is acquired under th
however the extent of la
of determining the area,,
share of the d1splé‘(:e
Similarly, whilé:calgu
separated family &
may be taken into . at every adult son and his
family who W:’S art Gt the bzgger ﬁzmﬁ vifrom whom land was acquired
would be eﬂfjggled' t@ allotment cuyl ural land in accordance with
Paras & i ] 8. of the R&R Pohcy 5fF 1993 for Omkareshwar Dam

(emphasis added)

i yf\iWIthOUt th
ng the extent

élan (1 )12 could have been ¢onsidered as a precedent in Narmada Bachao
ndolay, (2 )14 and whether the “‘High Court has rightly interpreted the terms

ada Bachao Andolan v. Union of India, (2005) 4 SCC 32
mada Bachao Andolan v. Union of India, (2000) 10 SCC 664
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chauhan, J.) 679
and conditions of the R&R Policy, as the High Court has proceeded with the

a
family” would be entitled for allotment of agricultural land.
Precedence doctrine
64 The court should not place rehance upon a Judgm
b
‘d,\ﬁfzonc;{(lﬂ' acts may
make a lot of d1fference to the precedential value of a decisioni"A judgment
of the court is not to be read as a statute as it is to be refiembered that
RS, of a particular case.
c

One additional or different fact may make a wof‘ of difference between the
conclusions in two cases. Disposal of cases by blmﬁﬁl pjtacmg reliance upon
a decision is not proper. (Vide MCD v. Gurng m”‘l(awﬁﬁ Govt. of Karnataka
v. Gowramma** and State of Haryana v. Bhat

Per incuriam doctrine

d 65. “Incuria” literally means “c
taken to mean per ignoratium. The ct
relaxatmn of the rule of stare dectS} .

authority.
66. While dealing with th

Kesoram Industries Ltd*7,
caset?, SCC pp. 292 & 297
mzstake or U%adverr“l'nce dught to be
intended to"'-';%;ay 1 that which

t according to the settled

f | ! ould be ignored, far from
pztgl dut of it, gwﬂlgfs 10 the correct expression which
i 116:&1‘L or necessar1t§1 the context, ..
; &
i by an apparent typographical or
dgm nt of the court should not be misunderstood
g

(emphasis added)

43 (1989) 1 SCC 101 : AIR 1989 S, 38

44 {3007) 13 SCC 482 : AIR 2008 $C 863

45 g,i009) 4 SCC 340 : (2011) 2 SCC @L&S) 112
£1990) 1 SCC 12 : AIR 1990 SC 85

7 (2004) 10 SCC 201

e i,
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630 SUPREME COURT CASES (2011) 7 SCC

(See also Mamleshwar Prasad v. Kanhaiya Lal*®, A.R. Antulay v. R.S,
Nayak®, State of U.P. v. Synthetics and Chemicals Ltd>° and Slddharam
Satlingappa Mhetre v. State 0fMaharashtra51 )

67. Thus, “per incuriam” are those decisions given in ignoraﬁ%ﬁe &
forgetfulness of some statutory provision or authority binding on thig céurt”
concerned, or a statement of law caused by inadvertence or conclusi I
has been arrived at without application of mind or proceeded withp
reason so that in such a case some part of the decision or some stég int

ikt

reasoning on which it is based, is found, on that account to he~ dem fr Ealy b
wrong. ‘ '

68. Admittedly, the NWDT award did not provide f(}
agricultural land to the major sons of such oustees. The States
Maharashtra had given concessions/relief over and above the
Thus, Narmada Bachao Andolan (1)'? has beens

presumption that such a right had been conferred ¢
NWDT award and Narmada Bachao Andolan (2}, ha§ been decided
following the said judgment and interpreting ﬂle”?*d - itlon of “famﬂy
contained in the R&R Policy. When theéfw
considered by the Court, it had not been broug_l;lt i
metﬁ’t
i d
e
from the wise and mﬁ:%)l
Delameterd3, AM‘ﬂf at'p
] edéi t@f‘ learn: grea ca 1 cst enough to discard all ¢
mere prideof é}pm Hn and foll@gw herever it may lead: and
rrors.n sk o9
g9

'N&rmada Bachao Andolan v. Uniongf India, (2000) 10 SCC 664

4 Narmada Bachao Andolan v. Union @}*”Indm (2005) 4 SCC 32

2 1993 Q’upp (4) SCC 536 : AIR 1993 SC 1048

31 NY 8 (1847 h
o As observed in Distributors (Baroda) (P) Ltd. v. Urion of India, (1986) 1 SCC 43, p. 46,

i "

e i,

5
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57 (1996) 5 SCC 125 :

STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chauhan, J.) 681

(See also Nirmal Jeet Kaur v. State of M.P>* and Mayuram Subramanian
Srinivasan v. CBIP>))
70. In Ministry of Information & Broadcasting, In re
observed: (SCC p. 629, para 10)
“10. ... None is free from errors, and the judiciary doe¥
infallibility. It is truly said that a judge who has not committec

56

hearings, reasoned Judgments appeals, revisions, ref renges and reviews
constitute the internal checks while objective crltiqti:es d,ebates and
dlscuss10ns of judgments outside the courts, and legisk vé&” correctives

judicial errors.

Discrimination

Respondent 1 that the denial of allotme \
would amount to hostile discrimin; ion

; onal and purposeful
“’able bias; an unfair

& 1sé§s from oversight which
the State is ready t{?"rec ing Rawat v. State of

Saurashtra®$, angi Vid, aﬁlectmmcs (P) L

tion resulting in discrimination.
s complained of and the denial
pact on the fundamental rlghts of

dé“ﬁlal of equal E,rdjcet: i
flows fap: uéh action and has;ja d

58 AIR 1952 SC 123 : 1952 Cri LI 805
59 (1990) 3 SCC 87 : 1990 SCC (Tax) 327 : AIR 1990 SC 820
11981) 2 SCC 410 : AIR 1981 SC 1636

" (1990) 4 SCC 680
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682 SUPREME COURT CASES (2011) 7 SCC

putting the complainant in the same position as others enjoying favourablg
treatment by inadvertence of the State authorities, is required.

75. The High Court while passing the order had given a much widgr
interpretation to the R&R Policy making reference to the terms as “5’igge
famzly” and the “large landowmng family”. The court while 1nterpre§t1ng’w;th

be no departure. (See S.P. Gupta v. Union of India®2, PK. U,,
IndustriesS3 and CIT v. Tara Agencies*.)

I nterpretatzon of statute

which is just, reasonable and sensible rather th’
those things® ... A construction that result h&rdsmp, serious
inconvenience, injustice, absurdity or ano_;_, a&y m_" Wthh leads to

mould or creatlvely 1nterpr
statute.

480 some inconvenience or
presumably not intended, a
modifies the meaning of the

B

&
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr: Chauhan, J.) 683

words and application of the legislative intent dev01d of concep.t oft
purpose and ob]ect will render the leglslature inane.

requ1red The statutory provision is to be read in a manner so as to 30 ]
i

to all the parties. Any construction leading to confusion and abstigdit]

Insurance Co. Ltd. 67)

79. A reasonable construction agreeable to Jus"
¢ Ppreferred to an 1rrat10nal Construct10n The (:9@

and rtason is to be
s to prefer a more
t: there is always a

irrationality, as opposed to a literal one g\md
scheme of the Act. In case the natury]
consequences, it must be avoided bysacc

d Uﬁam M@dlc he VnState of
£ 5% __,zf]mon of

F

e
p- 658 para 20)
“20.
it that make _the
f 82. In Workméi

p- 356, para 9)_

T

68 (2007) 12 SCC 728 - ATR 2008 ¢

69 (2009)2 SCC 1: (2009) 1 SCC {Cri) 620

70 ($008) 7 SCC 502 : (2008) 3 SCC (Cri) 123 : AIR 2008 SC 2286
11996) 3 SCC 644 : AIR 1996 SC 1826

" AIR 1958 SC 353

e i,
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684 SUPREME COURT CASES (2011) 7 SCC
83. In Sk. Gulfan v. Sanat Kumar Ganguli’3 it has been held as follows:
(AIR p. 1845, para 19)

“19. ... Often enough, in interpreting a statutory prov1s10n
becomes necessary to have regard to the subject- -matter of the statu%e d

provision is included, and the policy underlying the

relevance and become material.” b
84. Any interpretation which eludes or frustrates the rec p
not to be followed. Justice means justice between both the r&
the virtue, by which the court gives to a man what is his due. J
of rendering what is right and equitable towards one WhO h
Therefore while tempering the Justlce W1th mercy, “the COQ;ET has to be Very ¢
conscious that it has to do justice in exact conform‘ity with the statutory
requirements.

85. Thus, it is evident from the abover that the court has to
.aﬁﬂ justice
nischigvous
oo d

anomaly. The court also has to keep in’
Instant case
86. Rehabilitation provisio
comparative provisions: e
St Item Maharashtra
No.
1.(a) | Tenure-holder *
b) * i1 *
(c) * . * f
(d) i Major sons of; 2haofland | 1haoflandto
all abg{‘% to each i each
i major son ; unmarried
of all { daughter and
categories. major son of
all categories
of oustees g
with—as cut-
off date for
major sons
and
unmarried
daughters.
h

1965 SC 1839
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (D7r. Chauhan, J.) 685+
87. Implications if the impugned judgment is upheld: *

a i Category of : Incase each of the following categories of oustees lose only one hectargiof
oiistees A
MrA Mr B Mr C Mr D
{landless) i (Losing less (Single (Single
than 25% of | khatedar) | khatedar)
holding)
b ) :
No. of major 3 3 F1: 3 sons
sons/ . 3 sons
daughters F3: 4 sons
For self 3ha @2
C =6ha
For  major 10ha @ 2
sons/ =20ha
daughters
Total 26 ha
entitlement
d
e class.

(¢) Even though,

ji-‘-ldgfﬁents given by this Court earlier. The charts
lear that there was no provision for allotment of
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686 SUPREME COURT CASES (201 1) 7 SCC

families having a large number of major sons, it would lead to a levek
unjust enrichment that could never have been envisaged by the Goverﬁ#mey
of Madhya Pradesh. The view taken by the High Court gives;
presupposition (a fiction) of partition of agricultural land amongst the #
holder and his major sons. Such a concept would defeat the right gf
sons for part1t10n or claiming the share in the agricultural land,__,,;and ’f{ {

part1t10n stood acqurred The plea of discrimination 1s not %arla@bvle to#dtich
Ethi prqgect as

mistake.

91. The State has filed an application to recti
judgment of 2005, as IA No. 37 of 2009 for clarifigai
said judgment which is pending c0n51derat101;1i

92. The view expressed earlier, 1nadve"

the public or the State. The mistake (szc v
direct impact on the procedure to be adopte&k’for rehabiligh
allotment cannot be against publie.good and has to+ )
appropriate grant to the oustes. It js, therefore, eSSt ;'-
mistake. E

93. Compensatron in thes

extent as enun(:lategl i
tenure-holder is depti

of the property angithis fie ’cannot get 4
orc%' “ ]
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chauhan, J.) 687

the State when it relates to the rehabilitation of the already depressed clisses
like Scheduled Castes, Scheduled Tribes and marginal farmers in orde
meet the requirements of social justice. o

95. As noted above, benefit given to a major son was not within’
of the award. It was rather a concession given by the States who 3
to the NWDT award. The said award, therefore, as understood in
decisions was not at all applicable for the purpose of extg:ndu;x‘g a by
grant of benefit to a major son. The concession given by t@ﬁ‘respéptwe tates
after the award was delivered during the course of subsf quem So0f
therefore, could not be a part of the award. The aforesai v ‘i’lons therefore,
would not be a binding precedent for the purpose of the piésgent casé as it was
under some mistaken belief that the award was understood Ve extended
the said benefit to major sons also. The High Court theretape, fell into an
crror by proceeding to assume that a major sgn ix}ld be treated to be a
separate family for the purpose of allotment of lari lsof

96. The rehabilitation has to be done to the eXtent i:)f the displacement.
The rehabilitation is compensatory in nature ew to ensure that the
oustee and his family are at least restor&&l tagthg“status that was existing on
the date of the commencement of the pro@@e iggs pnder the 189dyAct. There
was no intention on behalf of the Stag :
major son to be a separate unit.
anomaly, as is evident from theich
hereinabove. The idea of rchabifity
largesse of the State that may reflect’ oL
the extent of the land acquired. The Staté has, theref
demand of the writ pet1t10ne{k" :_nd in our 0p1n1oiﬁ

puld otherwi“e, bring ;ibout an
hiatzhas been gainfullyy gé:

.fé;l to anything additional
11eL, will not get enhanced by
the fictional defjgutg n stat%d in the 11g;§apu§ judgment. The major son
would, however, be ctitféd to his share if a which is to be allotted to
eﬁabﬂuauon in gas

(161, ‘does not appeatito be: campat1ble or in consonance with the
f the ‘R&ﬁ Pohcy Wth

& to the effect that the major sons of the
9«1‘ the benefits under the R&R Policy, except
_?llocatmn f agnculturai tfand. Each State has a right to frame the
chabilitation policy cons.derlng the extent of its resources and other
priggities. One State is not bound if in a similar situation, the other State has
accf;t_rded additional facilities even over and above the policy. The definition
of ‘*ﬁlsplaced family” cannot be read in isolation, rather it requires to be
~@m81dered taking into account the eligibility criteria for allotment of land in
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688 SUPREME COURT CASES (2011) 7 SCC

Clause (5) of the R&R Policy. To that extent, the judgment of the High Cousg
is liable to be set aside.

Conclusions

64(i) of the judgment is modified to the extent that the displaced f#
who have not withdrawn SRG benefits/compensation voluntargly
submitted applications for allotment of land before the authorigy Concern
shall be entitled to the allotment of agricultural land “as far 4 posé le’

b

some government or private land available for allotment t ;
they opt for such land and agree to ensure compliance with
conditions stipulated therein. In case suitable land is availab
bank, the same would be offered to such oustees. case, dispute of
suitability of land is raised, it would be adjudicatedéy: #nd determined by
GRA. . ¢

100. The authorities must render all possible o the oustees to
purchase the land by negotiations. In casg thg d i8 not available as
mentioned hereinabove, the State must ensurt CO P‘h nece with Clause 5.4 of
the R&R Policy to the full extent .in : % of the S‘c%eduled
Castes/Scheduled Tribes and to the exte el
farmers. In case the extent of the land acy d

the land bank and to find out the means of:i purchase # t
oustees. The Government should 1lso ensure that the ﬁilo |ated land is not

101. Direction g1ven by the H1g—ﬁ Court to allot;z;" : ultural land to major €
sons of the oustees in para ) of +d jfidentent is hereby set

aside.

102. In the instantﬁease_

has not been under«’iehzﬂle

Rehef not soughtiby t
“thegirection ha ‘isfued by the High Court to
3 taking into account the said

#'103. The present appealizhas been preferred by the appellant/writ
; et1t10n§:rs mainly on the three igsues on which no relief has been granted by
e H1gj;a Court. Therefore, the appeal is limited to the extent of: whether
fandle s oustees are entitled to allotment of agricultural land; whether the p
BT award dated 12-12-1979 is applicable to the present project of
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Omkareshwar Dam; and, thirdly, whether the oustees of five villages which
have already been submerged, are entitled to allotment of land in lieu of lagnd
acquired, in spite of the fact that SRG had already been granted to the ‘

104. The facts and circumstances giving rise to this appeal ha‘v“e
been elaborately mentioned in connected Civil Appeals Nos. *
2011, thus, the same are not repeated here and we proceed to
issues involved herein.

105 Shri Sanjay Parekh, 1earned counsel appearlng fi

“"'ﬂiﬁauon Of all kinds of
1 submerged in view
, though paid

" ( by ‘the words
permissible” meaning therel 'y, glmll be entltled to
allotment of land in case it is;perm; -

any other policy framegd

fState |79 tl{,gt_

ge was meafigonly fo Sardar Sarovar Dam as
a water d1spute ha;d ari ien ampong the Statessshaiiig the water of Narmada
thus the said a@Vard Qs no application whatsoever
view of the fact that five
*k and the oustees thereof had
acquired/SRG, the question of
hus, the appeal is liable to be

nd FS‘I%@ES- dated 13-10-}1993 grantlng clearance for Omkareshwar Dam
Sroject with a condition, stated as under:

¢  “(vii) The rehabilitation programme should be extended to landless
labourers and the people affected due to the canal by identifying and
allocating suitable land as permissible. A time-bound programme should

be submitted by December 1993.”
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quahﬁed by the words *“as permissible” and thus, the landless labourers
would get the land even for agricultural purposes to the extent of 2 ha (abgug
5 acres), if it is permissible in law or any other government poliéy.

government policy, etc., we do not feel that landless labourers'
allotment of land.

110 More so, the R&R Pohcy itself prov1des

c
d
for a party to plek p. one word
; the basis of 'he fs@ & In case,
no&*entltled to
entitled to the same does not “dS permissible” e
cannot be given a complete go-b
f
“{T"oWn Residents Assn.75 this Court
lassification” to mean what is
g

WiMills v. Northern Railway’®, while
Ind1an Railways Conference Association
, 1989, construing the term

g]zr Cotton
le 161-A of |
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“permissible carrying capacity”, this Court held that the normal can‘ylng
capacity means, it cannot exceed the upper limits prescribed under
statute/law. :

113. The Government of Madhya Pradesh in Narmadi
Development Project had issued its Omkareshwar Multi- purp‘(‘:S"
Rehabilitation and Resettlement Plan in August 1993, accordln
landless persons had been defined as:

“1.2(a) Landless persons:

A person, who, whether individually or jointly w
family, does not hold any agricultural land or does 1t h "‘ve amy land for
agriculture...

114. Clause 6 thereof further provided for the fam
agricultural labourers, a rehabilitation grant of,
assistance; allotment of plots in rural areas fé)r
various other special financial assistance. The rei@yantép
and 9.2 reads as under: ;

“9.1. The Narmada Valley Davelapmﬁ t Authority will ensure
appropriate arrangements for dlschargi@ of fhesg resp0n81b1h ies within a
stipulated time-frame. In the int r;lm a-@f\)emal ﬁnanglal a331stance
will be given to supplement thé*acome of the la«ndle;s‘s agmcultural
labourers and landless Schadule S8, nébé oustee
families for three years in desc“é:p_ order which shall h‘% i addition to
the grant-in-aid mentioned in Para:6:1. This period 5_ wears will be
calculated from the payment year of the grangéiszaid ‘Gnder Para 6.1.
Thus, a landless oustee fa :

glential purpose; and
art of Clauses 9.1

d1splacement respectivel
be kept in reserve fe 'andlessﬁ‘ous € fat;nlly and shall be made
available for ex ; scheme for earning
' The above support

asset «ncludlng land, i:#6ne or more instalments as required.”

115. It has been submitted by Shri Parekh that the word “land”
mex;tloned in Clause 9.2 means that the Government has to provide financial
assistance for acquisition of suitable land in one or more instalments, as
req@ired. Such an interpretation is not permissible for the simple reason that
k¢ area mentioned in Clause 9.2 is subject to the provisions of Paras 6.1 and
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9.1. Para 6.1 provides for a claim to the tune of Rs 11,000 and Para 9.1 dealg
with other grants as mentioned hereinabove. Therefore, such an interpretatiofl
is not perrmsmble Had it been the intention of the M1n1stry of Environmeé:
and Forests to impose such a condition, the word “permissible” woulll
have been used. More so, it would have asked the State Governthe

appellant for landless labourers are not permissible.

Applicability of the NWDT award ,_1 b
116. Shri Sanjay Parckh, learned counsel appearing for

submitted that under the provisions of the 1956 Act, \

constituted and it had made the award on 12-12-1979 and i

various reliefs to the oustees and all the benefits granted,

the oustees are applicable in case of the oustee$: c

Project. The High Court has rejected the said contents

the ground that the Tribunal had been constituted te:

as defined under Section 2(c¢) of the 1956 A,et 1

had arisen between VaI'IOllS States i.e. the S’{;
d
e

anything from the award f

that the terms of the award
taken by the State of Madhya
it:\gelf provides for d1str1but10n of

-,-,.331 fhereof dealt with thé; directions regarding acquisition of
1), of"’ ersons d1splaced by Sardar Sarovar g

##‘Gujarat shall pay to 1 adhya Pradesh and Maharashtra all costs
1nc1}:1d1ng compensation, charges and expenses incurred by them for or in
sect of the compulsory acquisition of lands required to be acquired as /7
oresaid.”
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“IV(]) According to the present estimates the number of
famlhes would be 6147 spread over 158 villages in Madhya Prades

who are unwilling to migrate to Gujarat, Gujarat s»_’
Pradesh and Maharashtra the cost, charges #2and
establishment of such villages in their respective territpgic
as hereinafter provided.” )

122. In the instant case, v&& céﬁcerned Wiﬂ;@
entitlements of the oustees of the villages whi€h already been
submerged. In fact, the project has affectéd the residéntg, of k12 Vlllages Flve

villages had already been Subm@rged Before the - H;lgh"

) 3 tea of these five villages
has been submerged d 121ng“t»l;1e pendency Jitigation before the High Court
vt while d1$p0$1 iV
2011 against thiés?
large number of
However, Clauﬂ@

ubmerg; He remaining 2% V1llages till the completion of rehabilitation took
place, it was not proper for the High Court to direct the respondents to restore
the gtatus quo ante for the five villages in issue.

124. There are claims and counterclaims in regard to voluntary
acgéptance of compensation amount/SRG by the oustees of those five
#flages. S/Shri R.S. Prasad and P.S. Patwalia, learned Senior Counsel
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2115 16 of 2011.
Civil Appeals Nos. 2083-2112 of 2011
126. These appeals have arisen out of tl;é‘

appearmg on behalf of the appellam
comm1tted an error by dlrectmgt

proceedmgs had not
land in dispute has
still in possessions
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128. On the contrary, Shri Sanjay Parekh, learned counsel appearing fo :
the respondents, has submitted that land stood vested in the State free frogm:
all encumbrances as actual physical possession of the land in dlspugze»haq
been taken in December 2007; tenure-holders thereof stood ev1et&d ;
single tenure- holder is in possession of its holdings today; muta :

of the 1894 Act. Hence, the question of denotifying f
Section 48 of the 1894 Act, at this stage does not arise:
devoid of any merit and are liable to be dismissed.
129. We have considered the rival submlssm y the learned
: stant case, a huge
18' 4 Act in these five
apations were issued on
'@es tinder Section 9 were
dﬁtes of hearipg fixed on
¥ 20-12- 200;‘:*“22 12-2007
l:g)[ NP}DC the

7-12-2007 and 8 12-2007. Awards
and 26-12-2007. Subsequent theret

in reskpeet of certain
“;lands is lower than
BWL. Therefore, the land
submergence and it would r
the roads up to BWL. Thus

Oi:‘es t0 raise the level of
ng ’284 03 ha of land of

respe;:t of ac. ulﬁgag the sald land for ﬁVJe Vlllages considering that the cost of
rehaba,htatmn’*%would be itach };han raising the level of the road at the
cost d’f 11 croges, which

ofthe State had been that the land in dispute
' not be submerged temporarily or permanently,
rather it may at the most beg¢ome inaccessible at the time of the highest flood
51tua110n exceptionally and 11‘1 case the level of the road is raised, it may Work
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re]01nder affidavit that the standard practice in the dam projects 1nV01V1ng
submergence in India as prescribed by the Central Water Commission (CWiL)
is that all lands and properties or the houses are acquired up to full resérve
level (FRL) and only properties or the houses are acquired above FRL ujp

also not be acquired as these lands are likely to come out of*
December every year as the water is gradually used from ¢
:iee is that the land

Tl

géi‘llerally given on

pattas to farmers as it is fit for agricultural purpose.

134. The order of the High Court dated
application filed by the respondents reads as @nd ¢

“... The consequence is that the
Paladi, Sailani, Bakhatgarh and
submergence at 189 m and its backw
radial and slu1ce gates of Omkareshw

gpeive all their rehabilitation
respondents from severing
ing public buildings such as
1 from taking any coercive step

undér the NWDT award provided that BWL
lar Sarovar would be worked out by CWC in
f Madhya Pradesh and Gujarat. The other
“the lands which are to be compulsorily

~
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to that level” and the symbolic possession had been taken on 8-12-2007;as is
evident from Para 29 of the said award.

136. In the instant case, the issue to be determined is whethég g
necessary to acquire this land compulsorily, likely to be Sifl’bm&,rgecf ’
temporarily or permanently and also Whether the acqu1s1t10n p«rocﬁe figs

g}}gpute ‘femains
_Tleremp BWL in
thet

not be submerged permanently
137 ‘Whether submergence temporarﬂy for a y short period in an

actually been taken or even symbolic posges on has Eeen taken by the State;
as to whether the persons interested have ﬁfVloted from the said land; or
they have Voluntarﬂy abandoned their.po ' or they are sf iltin phys1cal

5

fand the action takesn,
he responde#its, therefore will have to
f "lagefs of the five villages

villages shall not be acq 'r
per the provisions of |
provide all the rehab;

; he respondent i.e. Narmada
activist of the organisation, has
efore this Court, wherein it has

4 Alok Agrawak
filed the couﬁ;er—a?fﬁ,dawt dated L-7 21?)1(1*
HHy beén mentmned as uﬁder'

has already been take The land has already vested in the State. This
#may be seen from the judicial orders of the Reference Court, Devas; the
nd record of the Revenue Authorities of the State Government, the
rder of the Land Acquisition Officer and the affidavits of the oustees
concerned which were placed on record before the said authorities.
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stood completed and possession of the land had been taken by the S‘fat
(d) The order in the mutatlon proceedmgs had never been Ch&lgenyg

possession is with NVDA
(e) As per Section 117 of the M.P. Land Reve

already been transferred in favour of NVDA. .
(g) The Reference Court recorded a juli

possession of land/houses concerned of these V1lfa§es w ¢
2007. On this basis, the Reference Court directgd t
on the compensation amount from the recorde Jdat of possession i.e.
8-12-2007 up to the date of payment @/9%
p-a. after one year.
() The oustees of the five vi _ d
afﬁdav1ts before the authontles/court' CcO 1 t ,ossgﬁsswn
; b zﬁw
e
law and, therefore, the State
proceedings. On the congf
respondents would su,t;m' hat‘
land is not necessary an is enough. More so,
such a submlssmn the oustees are not in
f
g

the

Procedure®

P ] e
onclusiofi* (SCC p. 707, para 16)
“16. ... If the property 15 land over which does not stand any building
or &tructure then delivery® “of possession over the judgment-debtor’s
pro perty becomes complete and effective against him the moment the A

6) 1 SCC 700 : AIR 1975 SC 1767
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building, with which we are not concerned in this case.” &

In State of T.N. v. Mahalakshmi Ammal’® this Court held as ufide
p. 272, para 9) ;
“9. ... Possession of the acquired land would be taken

ofa memorandum panchnama, which is a legally accepted nﬁ;m
Similarly, in Balmokand Khatri Educational & Industra_,
Punjab’, this Court held as under: (SCC p. 215, para 4)*
“4. ... Tt is now well-settled legal position that it
physical possession of the land under compulsory
normal mode of taking possession is draftin

: (gne Béfore the actual
(BK. Kalburqi cased0,

withdraw from acquisition could be exetéised at an
possession was taken. This C ¢t has held as undéi

ught to be taken were
op or structure standing
ion could be taken ... such

after resorting to the urgency
possession certificate had been

Tt oé&essmn of landfﬁ in %uesﬁon therein, had been taken. After
mak ing of tl’a award um:ler S thc‘ﬂ_,' 11 in some  cases, references under

78 {996) 7 SCC 269
79 (996) 4 SCC 212
2005) 12 SCC 489
"(2009) 8 SCC 339 : (2009) 3 SCC (Civ) 375
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\.{{'
aly presumptwe
N -_ tation is ordered,

Pratab Narain Singh®?, Say F
Venkatachala Gounde’r VA

are of no assistance t
147. In view ¢

{purp@se of Sectigfiy 1 algcf 17 of the 1894 Act. It would
a’c}s of an 1nd1v1;w ual i - In case the land is fallow and

1 NTPC Ltd. v. Mahesh Dutta, (2009)'3_”_ CC 339 : (2009) 3 SCC (Civ) 375
2 (1925_’4?6)53 TA 220 : AIR 1926 PC 100
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the land as the same has already been requisitioned under any la
property is in possession of a tenant, in such a case symbolic posse@m
the tenure-holder would be sufficient.

24-2-2011, this Court requested the District Judge,'
inspection of the lands in dispute in the five villages and st
to who is in actual physical possession of the same.

149. In pursuance of our direction dated 24;»_‘2 %@]yl*
learned District and Sessions Judge, Indore (M'E} has® ubrn1tted a detalled
report after having conducted spot inspections
tenure- holders in respect of the land in dispute’é"

present in this Court throughout the
instructing the learned counsel for thg;
findings of fact:

(1) So far as the land in d‘nspu
Nayapura and Narsmghpura hmy

(2) The bhumlswaml
said land. :

(3) They have adm

al
£

State Goverﬁmé

by the“former bhumiswimis and the acquired lands of the five villages in
question are actually in‘possession of the former bhumiswamis even now.
#t has also got to be deduced further that NVDA has never been n
ossession of the aforesaid lands since the acquisition of the same.”

(emphasis added)
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150. We have seen the DVDs and CDs of the videos prepared during thé
time of inspection by the District Judge, Indore in the presence of hundrg
of tenure- holders and ofﬁcials It is evident from the same thavﬁ tp

soc1al activist. The entire land is having wheat, cotton, maize anc
crops. The said tenure-holders have admitted that they had been cu
the land for last several years and they had never been dispossegsed g;rom°
land in dispute by the State. Shri Agrawal had been shown a&fvanm
submissions before the District Judge Indore, Just1fy1ng xﬂly ! W-\_‘“‘"

tenure- holders For example we quote the statement of one Shriddevi Singh
s/o Pahar Singh, r/o Village Nayapura, Post Ratanpur, T«ehsﬂ Bagli, District
Devas, Madhya Pradesh. The same reads as under: =

1. My land is in Village Nayapura. The land is*
approximately twenty acres. The said land isgk
Dam Project. On 8-12-2007, the then d.angd
Chaturvedi came to Village Nayapura geri;he
informed them along with me that the; '
and it has now become the State Go3
of the said land was with the Stat

extending the facilities of prov1d1ng seeds and fe j L‘along with

5 A the High Court

at Jabalpur. Under the Reset 0%, S Scheme, we were

supposed to get land in lie ‘ land acq T’ed«‘_ Wesis

land in Village Khorda, rsud but:§.\om grth people had already

encroached upon somg; of tiftaat land and( e
- ltute. That is v

Signed at my instruction
sd/-
(M.K. Mudgal)
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$did 1 Ispondent applicant,

Sanjay Parekh, learned counsel appearing for !
FAC) Coi’ﬁd not be resorted to

that powers under Section 48 of the 1894 ;

report. The report has been &

i S}Qectlon of the area and
recordlng statements of th :

pf‘ésence of Shri Alok

iptfarmers with all sincerity and
ent. However, our belief stands

‘ase, cannot claim to be d@gmnus litis. Thus, it ought to have acted at every
stagg: with full sense of respt;n51b1hty and sincerity. Earlier also, this Court in
Narmada Bachao Andolan v. Union of India8°, has disapproved the conduct

' (1998) 5 SCC 586
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of Narmada Bachao Andolan and described it to be most unfortunate that jf
had celebrated the 4th anniversary of the stoppage of work of the dam under
the interim orders of the Court. This Court found it to be an obstruction in #h
way of implementing the R&R Policy. However, at that time this Coufit w#
assured by the said NBA that they *shall not directly or indirectly g‘we
cause for concern by this Court”. But, in our opinion, it has not been |

keep its solemn undertaking given to this Court.

Public interest litigation

court may not easily unravel, and comparatively generoué - in cases
involving public interest of sections of people for Whony _admmistration of
justice and its reach are not effective and the rights: 11Va;tly processes, are C
shown to be weakened by power and 1nﬂuence idel) R&M  Trust v.
Koramangala Residents Vigilance Group®’.)

157. Where the cause of action is genuinély
the court will relax the requirement of bon
curiae to deal with the matter and kee

| tHe general public interest,
j d appomt &1?? ‘am1cus

original applicant. [Vide Holicow Pictare: d
Mishra®8 and A. Abdul Farook!!] -
158. The “rights” 3
subordinate to the “interests” of those for wh‘cﬁse benefit
The status of dommus litis could ; t be conferred unf
e
to and susceptible of a new dim
used by persons for personai‘ 1;1
f
extraneous to théﬂ PIL pxocess for v_v@xe 1
i _pphcatlon Wlll" be re]% ted at the threshold Measuring
g

e'that the party’s procedural behav10ur
‘champion” of the public cause. [Vide

7 (200§i 3 SCCI1 : AIR 2005 SC 894 7
8 (2007“;;14 SCC 281 : AIR 2008 SC 913 h
}?dul Farook v. Municipal Council, Perambalur, (2009) 15 SCC 351

88) 4 SCC 226 : AIR 1988 SC 2211
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Janata Dal v. H.S. Chowdhary?°, Kapila Hingorani (1) v. State of Bzhar9l ,
and Kushum Lata v. Union of India®2.)

160. The constitutional courts have time and again reiterated thatéabu
of the noble concept of PIL is increasing day by day and to curb fiﬁls
there should be exphc1t and broad gu1del1nes for entertalnlng thet iaetrho

behind filing the public interest litigation, etc. etc. .
Therefore, while dealing with PIL, the Court has to be Vigi_@\-

ensure that the forum of the Court be neither abused nor used to achieve an
oblique purpose.

Misleading statement amounts to criminal contentp
161 A person seekmg relief in pubhc intere Py

@“t'

become an instrument of oppressm

162. “The interest of Just1ce and
often one and the same Therefore the courts ha)

1oy achleve an uLt' QU iaurpose amounts to an
] it azd such a htlg 1 fs. ndt required to be dealt

& fu {E and true disclosure of

f;:s;usmn that the process of the
fﬁﬁe{ ]uéitlﬁed in refusing to proceed

‘.goncﬁ:e; Jed fact musgs

ﬁppf@ssed it would _ave At
jus ex injuria rgron 0?‘ tur means that a right cannot arise out
of a Wrongdox g, and it Ei \ane's‘i' j}aﬁcable in a case like this. [Vide Ramjas

Noorduddin v. Dr. K.L. Anand®s,

mafenal one in the sense that had it
ffect on the merit of the case/order.

: : AR 1993 SC 892
91 (2003) 6 SCC 1

92 {006) 6 SCC 180
93 (#010) 3 SCC 402 : (2010) 1 SCC (L&S) 807 : (2010) 2 SCC (Cri) 81

95" (1995) 1 SCC 242
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706 SUPREME COURT CASES (2011) 7 SCC
Ramniklal N. Bhutta v. State ofMaharashtm% Sabia Khan v. State of UP97-:_I:

164. It is a settled proposition of law that a false statement made "'ieh th
court or in the pleadmgs 1ntentronally to mislead the court and G’Qtaﬂa a

truthful statements before the court for the reason that causmﬁg* an obst‘

‘ﬁow' f the

unsoiled stream of justice, which has to be kept clear and pi}
can be permitted to take liberties with it by soiling its B
Naraindas v. Govt. of M.PO, Advocate General, State of B
Khair Industries'91 and Afzal v. State ofHaryana102)

165. In K.D. Sharma v. SAIL'93 this Court ¢
para 34)
“34. ... Prerogative writs ... are issued f
It IS therefore of utmost necessity tha#ﬁh :
the court without concealing or Sf“"
appropriate rehef If there is no candr d
claim.”
166. While deciding the said cage this Court relied po : he leadlng case
of R. v. Kensington Income Tapc (J? k -herem it had been e
observed as under: (KB p. 514)
“... when an applie%
‘ ' f
- hat'o hgatron is that if it ﬁnds
out that the fa .Egav‘ not been fully_{a td Ymirly stated to it, the court will
set aside any;actiéy which it k@,s ‘takent on the faith of the imperfect
i . (emphasis supplied)
g9



SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd. 655

Page 69

Wednesday, January 24, 2024

Printed For: Ms Nitya Singh, Symbiosis Law School, Noida

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2024 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chauhan, J.)
* * *

“36. ... If the applicant makes a false statement or suppréps
matenal fact or attempts to mislead the court, the court may dlsm'f.{

167. In such a case the person who suppresses the materlal f: v,ﬁ:ts
court is guilty of suppresszo veri and suggesno falsz i.e. suppressuz) or'

c approved
he 1nterests of

entertain NBA. However, conmdermg the
desirable that the Court may appoint
if such a contmgency arises.

ER 1t may be
' t thalr cause,
{"A"

Sectlon 340 of the Code of Crlmmal P La;edure 1973.. béﬁh 'he parties, as
ose More so, IAs

Nos. 226-40 of 2011 were ﬁL@
Thus, all the sald IAs stand dis :

LOL i raised N these appeals, this Court
vide order dated 24-2- 2 sted CWAE i i
submit its report a8 tow
villages, would? bé S

ce?of the af es‘éﬁg der, CWC after having spot
sreport dategd :

#ubmergence when watef level is between FRL (196.60 m) and BWL.”

" Ed.: This extract is quoted from K.D. Sharma case, (2008) 12 SCC 481, SCC p. 492, para 36.
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(iit) Village Dharadi: * * *

“The 103.09 ha area of the village (under reference) falls betwee
FRL and BWL, which will come under temporary submergence whemn
water level exceeds FRL (196.60m).” o

(iv) Village Nayapura: # # %
“The 33.83 ha land (under reference) of the village falls b

water level exceeds FRL (196.60 m).”
W) Village Guwadi: * *
“The 10.00 ha land (under reference) of village falflg&

and BWL, which will come under temporary submergen

level exceeds FRL (196.60m).”

i) Conclusion of the Committee: Oqg ;«;-;the total land—
subject-matter of dispute admeasuring 284.03 “ha:'in |
villages, 281.75 ha falls between FRL and BWL,
temporary submergence due to backwater effeg

water levels are up to BWL.
171. The parties were given copies of;

objections, if any. In response to the sa d
e
upstream In such g c ‘e ffé{;:- éd by backwater is not
acquired in a dam pr@:}ec as‘that land is su merge; :only temporarily during
itelyy once 1n a period of 1000 f
years. Rather the"-i*l
available for cul
g

‘;;‘at{@n of Project Estimates for River Valley
. Further, the State has placed reliance on
ward, which also provides for the same.

173¢ It has further been subihitted by Shri Ravi Shankar Prasad, learned
enior (ﬁounsel appearing for the State that all the dwelling structures Wthh
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and subsequent dec1310ns taken by the parties, parl;' sularly, dz;ted 25-3-2009
utlcﬁllal Under the R&R
undﬂ" to be acquired. In

temporarily or permanently. Further
d judgment of this Court in Narmada
same and in view thereof, it ha,s

compulsorily acquired.

Tols iilso been plgaced upon the
ndolan (2)# pr VldlI}g for the
i { “is to be

175 An extract from the Gu1del1n Ect Estimates
“6.2.3.

¢ Generally acquisitio 0:ERL ‘nly The area between
FRL and MWL may, ire merged land is fertile and
the duration of sub MIWL is long enough to
cause damage %o ci¥ foi’ (For acquisition of land
the effect of-hackay consideration.)

] \ :

g

“Maharashtra shall also acquire for Sardar
ie provision of the Land Acquisition Act, 1894,
all buildings with their ypurtenant land situated between FRL + 138.63
#m (455") and MWL +° “141.21 m (460" as also those affected by the

backwater effect resulting from MWL = 141.21 m (460").”

- Narmada Bachao Andolan v. Union of India, (2005) 4 SCC 32
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710 SUPREME COURT CASES (2011) 7 SCC
177. Reasons for not acquiring land between FRL and BWL (MWL a{

damsite): T

“(i) The CWC Guidelines, 1997 and Clause XI-II(2) of the NWD’;IZAA
provision mentioned above clearly states that the agricultural®la
affected by BWL is not acquired in a dam project as a policy matter

(i7) It will submerge only temporarily during maximum ﬂood Siice m
1000 years.

(m) The land gets benefited due to silting during ﬂ

(once in 1000 years) and should not be left unused. It Wi |
loss.

as it is very fertile.

c
i) * *
178. In Narmada Bachao Andolan (2)1%, the )5 placed reliance
; A, dealing with the
er: (SCC pp, 48-49,
' d
e
dppurtenant land
: + 141.21 (460') as
esulting from MWL +
ater level and backwater ¢
ES
g

temp %ix months ahead from submergence.
Actual allotment of la d, house plot and payment of compensation,
etc. and not merely offer of such facilities as per the R&R package
#hould be made in respect of all PAFs (both categories of affected by
ermanent and temporary submergence) except in the case of p

mada Bachao Andolan v. Union of India, (2005) 4 SCC 32
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o

~

oustees badly and it is desirable to keep this in ¥
rehabilitating the oustees.’”

(9) In case the land/dwelling un1t of the tenure-h
temporarlly, he is entitled for the benefit of the R&R Poli

the backwater affect

%N

th@gr appurtenant land

extremely technical, we requesteg WQ t6% K hééh Chief
Engineer (NDA CWC), who had Beef_ the Chairman ¢f*the "Committee, to
! Tech: clar@ﬁc ation from his
[ 4 agaln on 5-5-2011.
ﬁled by the parties.
topping as under:

&d by incoming flood
a&’tlﬁcml obstruction in a

K& reservoir higher than the top
volume greater than the project

. “As per yearwisgy record of maximum flood discharge at
‘Omkareshwar Dam, since 1951 up to 2003 (53 years), the flood
scharge never exceeded the design spillway capacity of 69,000 cumecs.

" Narmada Bachao Andolan v. Union of India, (2005) 4 SCC 32
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The statement of yearwise maximum floor discharge is enclosed ak
Annexure I From the standard project flood (SPF) hydrograph, . as

splllway capacity at FRL is about two days only. Therefor
monsoon season temporary submergence due to backwater effec
FRL will not be more than 4 to 5 days.

In respect of non-monsoon period it is to mention th

Dam is likely to be maintained within FRL by sui
operation at all times during the non-monsoon period.

In the present case, the disputed land ;ad gedguring 284 03 ha
between FRL and BWL comes under tempor: submergence for a

c
grfitude which is 1
iy ges the reserv01r
d
ion that the agrlc
these ﬁve villages is not to be acquired as t may only e ndeg temporary
submergence for a very short pegit i
during floods in monsoon. Su; e
agricultural produce as the land
and becomes more fertile. Moi“e §
elements.
Concluszons/Result f
i and (u) ent1tlémenL0 ; major son to get the allotment of
e ff;l‘st issue is concerned, in respect of
%hé provisions contained in the R&R
er an obligation to allot the land to the 9
C : Zerln ‘Case an oustee has not accepted the
f>ensat10n/ SRG or has any grievance in respect of area/quality/location of
nd allptted or for any other eijtitlement, he may approach GRA and GRA
ill admdwate upon the issue and pass an appropriate order in individual
es after giving an opportunity of hearing to all the parties concerned. h

N‘es«aﬁlless to say, the person aggrieved by the order of GRA shall be entitled to
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STATE OF M.P. v. NARMADA BACHAO ANDOLAN (Dr. Chathan, J.) 713 :

(ii) Civil Appeal No. 2082 0f20]] filed by NBA

184. This appeal involved three issues, namely, (i) entrtlem ]
the landless labourers (i1) appl1cab1hty of the NWDT awwd in |

; of five
villages already submerged. Our conclusion in respect of' % ges (& (i) is in
the negative. However, on Issue (iii), the oustees shall be entitled for the
relief as given to the oustees on Issue (i) in Civil Appeals s, 2115-16 of
2011. o

(iii) Civil Appeals Nos. 2083-97 of 2011 and 209
185. These appeals have been preferred by

the parties under Section 34
our observations made in
187. All the appe
to costs.
188. We havt

,;"
i

wcase, we record our deep appreciation for
the assistifice rendered to s Court by Shri M.K. Mudgal, learned District
ludge Indore and official§;of CWC, particularly Shri U.K. Ghosh, Chief
Engineer (NBP), CWC; Shri M.P. Singh, Director (FCA), CWC; and Shri

by

D.P:Singh, Director (ND&HW), CWC, New Delhi.
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2023 SCC OnLine NGT 404

In the National Green Tribunalt

(BEFORE PRAKASH SHRIVASTAVA, CHAIRPERSON, SUDHIR AGARWAL, MEMBER
(JuDICIAL) AND A. SENTHIL VEL, EXPERT MEMBER)

Vijay Kumar ... Applicant(s);
Versus
State of Uttar Pradesh ... Respondent(s).
Original Application No. 260/2023
Decided on November 1, 2023, [Reserved on: October 11, 2023]
Advocates who appeared in this case:

Dr. Vijay Kumar, applicant in person for Applicant(s);

Mr. Pradeep Misra and Mr. Daleep Dhyani, Advocates for UPPCB
(Through VC) for Respondent(s).

The Judgment of the Court was delivered by

SUDHIR AGARWAL, MEMBER (JUDICIAL):— This Tribunal suo-moto
took cognizance of letter dated 06.01.2023 sent by Dr. Vijay Kumar,
resident of Harola, Sector-5, District-Noida, State of Uttar Pradesh and
treated the said letter to be a Petition and registered it as present
Original Application (hereinafter referred to as ‘OA’) under Sections 14
and 15 of National Green Tribunal Act, 2010 (hereinafter referred to as
‘NGT Act, 2010).

2. The complaint made by Dr. Vijay Kumar is that there is a paper
mill namely, Sandeep Paper Mills at A-20, Udhyog Marg, Sector-6,
Noida, located just a few kilometers away from River Yamuna and
adjacent to Villages Harola, Nayabans, Attta and Jhundpura and Sectors
-5 to 12, 14, 15, 15 A and 44 of Noida. The industrial unit is located in
the heart of city and near New Okhla Industrial Development Authority
(hereinafter referred to as ‘NOIDA’) Office and Uttar Pradesh Pollution
Control Board (hereinafter referred to as ‘UPPCB’) Office. It is largely
responsible for release of all kinds of chemicals which have debilitating
effects on health of everyone living in this area. There are several
villages in Sectors around this hazardous industry and the effluents
released by the industrial unit emits obnoxious smell causing several
respiratory diseases to the residents. Elderly people and school going
children are facing adverse health problems. Complainant has
personally seen lot of waste material like rubber, plastic, gatta etc.
used by the said industrial unit. It has piled up huge mountains of the
above kind of waste on one of the gate of the industry just opposite to
the village. The industry releases very harmful chemical in air through



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd. 663
S‘ ‘ Page 2 Wednesday, January 24, 2024
Printed For: Ms Nitya Singh, Symbiosis Law School, Noida

m SCC Online Web Edition: http://www.scconline.com

b e © 2024 EBC Publishing Pvt. Ltd., Lucknow.

one big chimney and emits black smoke. Residents always found black
kind of substance on their clothes, terraces and in the morning on their
cars. The noise caused by the industry disturb the peace of the
residents in day and night both. All deadly effluents including in the
waste materials are being used for burning the burner to make paper
for the industry. It is effecting health of nearby residents and playing
with future generation. Economic benefit of the industrial unit cannot
be more important than the health of thousands of people living around
the industrial unit. Residents are facing serious health problems
including drinking water problems. Many residents are admitted in the
hospitals for respiratory and other problems like Cancer, and kidney
diseases etc. UPPCB must take reports of source of air
emissions/ambient air quality, effluent samples report as well as
underground water sample test.

3. Tribunal's order dater 25.05.2023: Considering the complaint
ex-facie, Tribunal, vide order dated 25.05.2023, observed that a
substantial question relating to environment due to implementation of
Scheduled Enactments under NGT Act, 2010 has arisen but since the
allegations were not supported with any material, whatsoever, except a
few photographs which were also not very clear to support the serious
allegations made in the complaint, a Joint Committee was constituted
by Tribunal comprising UPPCB, Central Pollution Control Board
(hereinafter referred to as ‘CPCB’) and District Magistrate, Gautam
Budh Nagar to obtain a factual report. Committee was directed to visit
the site, collect relevant information and submit factual Report
particularly, covering the aspect of Consent, compliance, operation of
industry in densely populated area, schedule of operation in accordance
with Graded Response Action Plan (hereinafter referred to as ‘GRAP’)
and use of approved fuel. It was also directed that in case, Joint
Committee finds any violation on the part of Project Proponent
(hereinafter referred to as ‘PP’), a copy of the Report shall be served
upon PP to enable it to file its objection/response by the next date.

4. Joint Committee's Report dated 28.08.2023: Pursuant to
order dated 25.05.2023 passed by Tribunal, a Joint Committee
comprising (i) Dr. Nitin Madan, ADM (E), Gautam Budh Nagar, (ii) Shri
Rishabh Shrivastava, Scientist-C, CPCB, Delhi, (iii) Shri Utsav Sharma,
Regional Officer, UPPCB, Noida, and (iv) Shri Kishan Singh, Assistant
Environment Engineer, UPPCB, Noida visited the industrial unit of M/s.
Sandeep Paper Mills Pvt. Ltd. on 21.07.2023 and submitted its Report
vide letter dated 28.08.2023. It is said that M/s. Sandeep Paper Mills
was established in Noida Industrial Development Area, constituted and
notified as such under the provisions of Uttar Pradesh Industrial
Development Area Act, 1976 (hereinafter referred to as ‘UPIDA Act,
1976’); land for establishment of industrial unit was allotted by New
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Okhla Industrial Development Authority (hereinafter referred to as
‘NOIDA’) constituted under the provisions of UPIDA Act, 1976, vide
allotment letter dated 06.04.1979; area of the plot is 3524.25 m?; plot
allotted to the industry is Industrial Plot No. 20 in Block-A, Sector-VI in
Noida area; M/s. Sandeep Paper Mills Pvt. Ltd. is a company
incorporated under Companies Act, 1956 vide certificate of
incorporation dated 15.03.1979 issued by Registrar of Companies, Delhi
and Haryana; industry commenced its business of manufacturing Media
Kraft Paper; it was granted Consent under Section 25/26 of Water
(Prevention and Control of Pollution) Act, 1974 (hereinafter referred to
as ‘Water Act, 1974’); the quantity of maximum daily effluent
discharge permitted to the proponent is 15 KLD domestic effluent
through septic tank and 300 KLD Industrial effluent after treatment
from Effluent Treatment Plant (hereinafter referred to as ‘ETP’); copy of
the latest Consent order dated 19.01.2022, valid upto to 31.12.2026, is
Annexure-2 to Joint Committee Report; PP also had an authorization
issued under Hazardous and Other Waste (Management and
Transboundary Movement) Rules, 2016 (hereinafter referred to as
‘HOWMTM Rules, 2016’) for generation, collection, utilization, storage
and disposal or any other use of Hazardous and other waste and the
latest authorization is dated 14.04.2022, valid upto 13.04.2027, filed
as Annexure-4 to Joint Committee Report.

5. Joint Committee Report also shows that ETP was functioning and
parameters of treated waste water discharged by the industry were
found within prescribed limit. Similarly, with regard to air pollution
status, it is said that industrial unit has one boiler of 8 tons per hour
capacity wherein biomass is used as fuel. All other arrangements for
arresting air pollution are in order and the monitored value of the air
was found within prescribed standards. The sludge generated in ETP is
reused along with raw material and the quantity of sludge generated is
about 1.0 MT per day. No substantial irregularity or violation of
environmental norms and laws was found by Joint Committee.
However, it found that the house keeping system of industrial complex
was not very satisfactory and that should have been properly
maintained by the industry. It is also recommended that industry
should get a performance audit conducted from an Expert Agency like
IIT/NEERI/CLRI.

6. Some other suggestions were also made with regard to covering
of raw material storage area and recovered waste storage area; disposal
of empty plastic/gunny bags of biomass fuel only through authorized
recycler and to maintain information/data in this regard; installation of
separate electromagnetic flow meters on all borewells and maintenance
of record of total solid waste and plastic waste, generated and disposed
of separately.
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7. Committee also recommended that further expansion with regard
to production capacity should not be permitted to the proponent
considering socio-economic-environmental scenario of the area where
the unit was presently operational and may consider in consultation of
the NOIDA Authority for resettlement plan in other sector subject to
carrying capacity and environmental conditions.

8. Relevant extract of Report,
observations and recommendations are reproduced as under:

containing general information,

“1. Details about the Unit i.e., M/s Sandeep Paper Mills, Plot
No.- A-20, Sector-6, Noida.

M/s Sandeep Paper Mills has been allotted the present premises
under industrial land use for manufacturing of paper vide NOIDA
Authority's allotment letter dated 06.04.1979. The unit is presently
engaged in the production of Media Kraft Paper in the said plot
admeasuring 3524.25 square meters, copy of allotment letter is
annexed as Annexure . UPPCB has granted Consent to Operate
under the provisions of Air (Prevention and Control of Pollution) Act,
1981 and Water (Prevention and Control of Pollution) Act, 1974 for
production of Media Kraft Paper-130 MTD, copy of said consent is
annexed as Annexure 1l. All the processes were found in operation
at the ‘time of inspection. The details of the unit are as follow:

General Information

1. Raw Material Waste Paper, Resin, Pac,
Surface Size etc.
2. Consented production| Media Kraft Paper-
capacity for Products/By-| 130MTD
products
3. Present production Presently production off
Media Kraft Paper —]
120MTD. (approx.)

Information pertaining to water consumption and waste water
generation

source & < 03 nos. of bore wells
provided with mechanical
flow meters of capacity 5
HP, 5 HP and 7.5 HP

- As per records
maintained by the Unit,

4. Freshwater
Consumption (kl/day)

the raw water
consumption details are
as follow:

« Average groundwater

extraction was 350 KLD
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during the month of April-
2023 to June-2023 which
includes water used in
domestic purposes also.

5. Type of flow meter(s) A common Mechanical
Flow meter has been
installed on the all
borewells

6. Flow meter Reading (s) Flow-37009 m?

7. Status of NOC from UPGWD| NOC granted from UPGWD

for ground water extraction up to 04.08.2026 for
1,32,025 m3/year
abstraction of ground
water.

8. Consented wastewater| Industrial — 300KLD

discharge (KLD) Domestic — 15 KLD

As per industry
representative and record
submitted by the industry
treated effluent is being
used in process, washing,
sprinkling and rest is
disposed in the drain.

9. Consent Status under the| The Unit has consent with

Water Act, 1974 & Air Act,| validity up to 31.12.2026.
1981 (Annexure-11).
10. Treated Waste water| The unit has installed

discharge (kl/day)

OCEMS for all the
requisite parameters i.e.
pH, TSS, BOD, COD and
Flow. During the
inspection OCEMS was
found in operation and
parameters were found
within the prescribed limit
(BOD-15.3 Mg/Ltr, COD-
131.6 Mg/Ltr, TSS-34.7
Mg/Ltr, pH-7.8)

ETP details

The Unit has installed ETP
with Biological treatment
capacity of 600 KLD
based.

V' ETP is comprised of
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primary treatment and

secondary treatment
followed by tertiary
treatment.

v/ The unit comprises
Collection tank, Sedicell,
spray filter, Aeration tank,
Secondary clarifier,
Pressure Sand Filter,
Activated Carbon Filter,
sludge filter press, Air
blower, Clarifier Scrapper,
Treated water store tank

etc.

12. Mode of Effluent disposal The industry treated
effluent is being used in
process, washing,

sprinkling and rest is
discharged into drain.

Information pertaining to Air Pollution

14. Source of Air Pollution,| « The Unit has one boiler
details of fuel and status of| of capacity 8 T/hr.
APCDs e Biomass is used as fuel

in the boiler. Multi-
cyclone dust collector,
Bag filter and wet
scrubber system is
installed with boiler as Air
Pollution Control Devices

(APCDS).
- Flue gases are
discharged into the

ambient air through a
stack of 36 meters height.
- uUnit has installed
OCEMS on the stack for
monitoring of emissions
which was found
operational during
inspection and showed
the parameters within the
prescribed norms.

e During the inspection,
the work of monitoring
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boiler chimney was done
by the team of regional
laboratory of UP Pollution

Control Board, the
monitored values were
within prescribed

standards, a copy of the
report is attached.
Annexure-l11.

Information pertaining to ETP sludge and other solid waste

15. Quantity of ETP sludge According to the industry
representative, approx
1.0 MTD of ETP sludge is
generated, which is
reused along with the raw
material.
16. Nature of waste Plastic waste
17. Facility for| Waste paper is used by
storage/disposal/treatment industry as a raw
material. It has been

informed that there s
about 1 percent plastic in
the said waste paper,
which has been informed
to be segregated and
disposed of through TSDF
organization/authorized

recycler. In regarding to
the above, a copy of the
agreement and Form-10
made with TSDF
organization M/s Bharat
Oil and Waste
Management Ltd. has
been submitted.
According to Form-10, on
10.04.2023, 445 kg
plastic waste has been
given by the industry to
TSDF organization. The
industry has received the
hazardous waste
authorization from the UP
Pollution Control Board
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which is valid upto
13.04.2027. Annexure-
1V.

Water Pollution:

During inspection, all ETP units were found in operation. In order to
monitor the compliance status of treated waste water, grab samples
were collected from inlet and outlet of ETP. The analysis results are
presented below and copy of the said report is annexed as Annexure

V:

Samplings| Parameters

Locations | pH TSS BOD COD O&G MLSS
(mg/I (mg/D) (mg/zZD| (mg/zD)| (mg/l)

ETP inlet 4.83 296.0 584.0 1776.0| - -

ETP Final| 7.21 40.0 22.0 184.0 7.2 -

outlet

Notified 6.5-8.5| 50 30 250 10 -

Standard

The monitored values at the ETP outlet are complying with the
notified prescribed standards:

Air Pollution:

i. One boiler of 8 TPH is installed. During inspection the boiler was in
operation and emissions are channelized through stacks of height
36m. Portholes and sampling platforms are provided.

ii. During the inspection, the work of monitoring boiler chimney was
done by the team of regional laboratory of UP Pollution Control Board,
the monitored values were within prescribed standards, a copy of the
report is attached.

Observations:

i. During inspection, the Unit was found in operation.

Manufacturing of Media Kraft Paper-130 MTD. The requirement of
fresh water was met through Bore wells.

ii. The Unit has provided OCEMS for the parameters, namely, pH, TSS,
BOD & COD at final outlet of ETP and it was found operational during
the visit and parameters were found within the prescribed limit
(values of OCEMS BOD-15.3 mg/Itr, COD-131.6 mg/Itr, TSS-34.7
mg/Itr, pH-7.8.

iii. The unit has consents under the Water (Prevention & Control of
Pollution) Act, 1974 and Air (Prevention & Control of Pollution), Act,
1981 till 31.12.2026.

iv. The unit has installed a PTZ camera for boiler stack and fuel
conveyor feed. Access for live streaming of these cameras have been
submitted with the State Pollution Control Board.

v. The unit has obtained NOC for three borewells for abstraction of
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ground water under Uttar Pradesh Ground Water Management and
Regulation Act, 2019, copy of said permission is annexed as Annexure
VI.

vi. As per the production records perused by the inspecting team,
average production in months of April, 2023, May, 2023 and June,
2023 comes out to around 120 MTD, 102 MTD and 91 MTD
respectively.

vii. The gunny bags used for transportation of biomass were found
stacked near the main door of biomass storage area as shown in the
site photographs attached. As per the unit representative, these bags
are returned to the vendor, however, no record with regards to same
could be furnished to the inspecting team.

viii. The plastic waste/laminates recovered from the raw material were
found stacked near the raw material feeding conveyor as shown in the
site photographs attached. The plastic waste being generated is being
disposed through Bharat Oil & Waste Management Limited and
Harshit Trading Company which in turn is getting it processed in M/s
Nuvoco Vistas Corp. Ltd. Cement plant in co-processing, copy of said
agreements is annexed as Annexure VII.

iXx. The OCEMS is presently installed in filter feed tank, same should
be placed in the treated waste water stream for true representation of
effluent quality after treatment through Activated Carbon Filter and
Pressure Sand Filter.

X. During the inspection, the housekeeping system of the industry
complex was not found satisfactory and the raw material storage area
is open and has not been covered with tin shed.

Recommendations:

I. The Unit should ensure that the treated waste water is discharged
as per prescribed standards at all times.

Il. The unit should engage an expert government agency, like
IIT/NEERI/CLRI for adequacy & performance evaluation of ETP. The
report be submitted to CPCB and UPPCB within a period of 3 months.
I1l. The unit should carry out the calibration of OCEMS on regular
basis.

IV. The industry should improve the housekeeping system and deploy
odour masking agents using mystifies.

V. The unit should properly cover the raw material storage area and
recovered plastic waste storage area.

V1. The unit should dispose the empty plastic/gunny bags of biomass
fuel only through the authorized recycler and related information/data
should be maintained and sent to the Uttar Pradesh Pollution Control
Board.

VIl. The unit should install separate electromagnetic flow meters on
all bore wells.
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VIIl. The unit is operating in relatively small area and thus need to
earmark and demarcate areas for each activity, viz a viz, storage of
raw material, storage of fuel, processing floor, storage of finished
good and storage area for waste materials among others in order to
ensure work place housekeeping as well as safety.

IX. The unit should install flow meters to measure the quantity of
recycled/reused water and maintain the record for the same.

X. The unit should maintain the record of total solid waste and plastic
waste generated and disposed separately.

X1. The unit should not be permitted for any further expansion with
regards to production capacity henceforth. Simultaneously, unit
should consider reducing its production capacity in present plant due
to evolving socio-economic-environmental scenario of the area where
it is presently operational and engage with Noida Authority for
resettlement plan in other Sectors subject to carrying capacity and
environmental conditions.

9. Objection to Joint Committee's Report filed by applicant:

10. Though, the complainant had chosen not to approach Tribunal by
filing a proper application under Sections 14 and 15 of NGT Act, 2010,
as per Rules, with supporting documents and impleadment of
concerned parties, so that issue raised by him may be adjudicated in
accordance with law and consistent with principles of natural justice by
giving opportunity to all concerned parties and instead has chosen to
send a letter petition to this Tribunal whereupon Tribunal suo-moto
exercised its power and entertained complaint to look into the
correctness of the complaint and thereby got factual report from a Joint
Committee but after submission of the Joint Committee Report,
applicant has chosen to file a detailed objection to Joint Committee's
Report running in 439 pages to contest the Joint Committee Report and
to pursue this Tribunal to ignore the said Report and instead take action
against the industrial unit concerned.

11. Ordinarily, when suo-moto power is exercised, there is no
applicant who is to be heard and hence complainant is not entitled to
be heard by permitting to place on record further pleadings but to
satisfy ourselves so that no environmental damaging activity may go
on, we have entertained the objections filed by applicant and have also
heard him.

12. One of the basic complaint of the complainant is that the unit is
situated near residential areas without disclosing this fact that NOIDA
is an industrial development area notified under UPID Act, 1976 and
the area so notified is for the purpose of development of industries
wherein residential and other blocks are incidental being in aid and
assistance of development of industries and the industry in question
was established more than 40 years back i.e., in 1979.
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13. The objections raised by the complainant to Joint Committee
Report dated 28.08.2023, in brief, are as under:

(i) Joint Committee has dealt with the aspect relating to Consent
instead of giving report on operation of industry in densely
populated area though location of industry in densely populated
area is affecting local resident's health adversely.

(ii) Report does not mention effect of industry on the residents living
in the vicinity of the industry and also effect on ground water, air
etc. The residents living near industry are suffering various
diseases like Cancer, Kidney failure, Ashthma, skin related
problems etc.

(iii) Report fails to point out effect on ground water of nearby area
which is badly affected due to the industry and the conditions of
the villagers is very miserable since they are not getting clean
water to drink, even cannot use ground water for bathing
purposes since it is saline and not suitable even for washing
clothes.

(iv) NOIDA Authority is providing drinking water to residential
sectors but has failed to provide Ganga Jal water line to villagers
of NOIDA.

(v) Report fails to mention the kind of hazardous chemicals and
harmful gases being released by the industry in the air or water
while residents are suffering from black smoke released from the
chimney of the industry day and night.

(vi) Report says that treated effluent is being re-used and remaining
one is discharged into drain but it does not mention the drain in
which it is being discharged and where the said drain ultimately
meets.

(vii) Report fails to consider previous quarterly monitoring Reports of
the industry, though, submission of quarterly reports constitute
conditions of consent granted to the industry by UPPCB.

(viii) Consent conditions also require industry to submit point-wise
Compliance Report, maintain log-book of ETP and submit latest
test Report of treated effluent from ETP by approved laboratory
after operation of unit. There is no reference of such documents in
the report and if the industry had not provided such documents to
UPPCB, it cannot be presumed that the industry is working within
the prescribed standards and it is continuously violating
Environment (Protection) Act, 1986 (hereinafter referred to as ‘EP
Act, 1986’) and Rules framed thereunder.

(ix) Committee has failed to enclose Report of the effluent of the
drain adjacent to the industry where colour of the water is actually
different as has personally been noticed by the complainant who
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has taken photographs also.

(x) Complainant claims to file Consent letters under Water Act, 1974
and Air (Prevention and Control of Pollution) Act, 1981
(hereinafter referred to as ‘Air Act, 1981’) as annexure-5 to its
objections but we find that annexure-5 is copy of the test reports
dated 24.08.2023 of the sample collected from inlet of ETP and
final outlet of ETP and the report of final outlet of ETP shows that
the results meet the prescribed standards and there is no
violation of norms prescribed under Water Act, 1974.

(xi) Report has failed to mention the year in which ETP was installed
in the industry and has also failed to mention whether ETP is
functioning as per the parameters or not.

(xii) Report fails to mention kind of waste like waste oil, cotton rags,
fly ash generated from the boiler etc.

(xiii) Joint Committee has failed to inspect the relevant record with
regard to handing over of waste to TSDF facility and does not
verify the actual disposal of waste by paper industry and there is
no mention about waste oil, fly ash and other waste and the
manner of its disposal.

(xiv) Joint Committee has failed to enclose report from TSDF facility
to show as to how such units are disposing of waste and what
mode of transportation is being used by them for transporting
waste from M/s. Sandeep Paper Mills to their facility.

(xv) Report fails to mention that the raw material feeding conveyor
is on the main road and trucks used by industry for raw material
are not only disturbing traffic but also unload the raw material on
the road and hazardous waste kept lying on the gate where raw
material is unloaded by the trucks.

(xvi) Committee on the one hand has said that the industry is
disposing plastic waste as per norms and guidelines but on the
other hand had recommended that unit should properly cover raw
material storage area and recovered plastic waste area which is
contradictory.

(xvii) Committee has recommended that for maintenance of record
of total solid waste and plastic waste generated and disposed
separately, meaning thereby there is no proper record of the solid
and plastic waste with the unit, hence, the question of fulfilling
standard parameters does not arise.

(xviii) The industrial unit claim that gunny bags used to be returned
to the venders but no record was maintained. Hence, the
committee recommended that empty plastic/gunny bags of
biomass fuel should be disposed through authorized recycler and
related information/data should be maintained and sent to UPPCB
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which shows no compliance of consent conditions by Proponent.

(xix) Report fails to mention anything about hazardous substance
used by the industry and hazardous waste discharge by it. The
terms and conditions of authorization therefore have been
violated.

(xx) Joint Committee has failed to mention anything about
emergency response procedure, storage area for hazardous waste
at an isolated sport in the premises which ought to be fenced,
covered and duly marked and has also not said anything about
adverse impact on the air, soil, water including ground water,
disposal facility and the design of facility ought to be approved by
the UPPCB. Further, there should have been display online data
outside the main factory gate with regard to quantity and nature
of hazardous waste chemicals handled in the plant including
waste water and air emissions, solid hazardous waste generated
within the factory premises and full details should have been
given. All these parameters are important as per HOWMTM, Rules,
2016.

(xxi) Committee has failed to consider that the industry now
complying with the conditions of authorization issued under
Hazardous Waste (Management and Handling) Rules, 1989, a
closure order should have been issued but no such thing has been
mentioned by the Committee in the Report.

(xxii) Committee has not mentioned anything about compliance of
conditions of NOC granted by UP Ground Water Department for
abstraction of ground water, though there are general and specific
conditions which the industry was required to be observed.

(xxiii) Committee has failed to mention about affixing digital water
flow meter, effect of extraction of ground water on the densely
populated area, construction of piezometers and installation of
digital water level recorders etc., all these requirements are part
of conditions of NOC which have not been mentioned by Joint
Committee.

(xxiv) Though, Committee on the one hand has said that industry is
functioning within the parameters but simultaneously has
recommended installation of separate electromagnetic flow meters
on all bore wells and installation of flow meters to measure the
quantity of recycled/reused water and maintenance of the record
for the same, these are contradictory. (xxv) Report does not
mention the effect of extraction of huge quantity of ground water
by the industry on adjacent residential area. (xxvi) Committee on
the one hand has said that Proponent has installed OCEMS for all
requisite parameters while also recommended that the OCEMS
presently installed in filter feed tank, should be placed in the
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treated waste water stream for true representation of effluent
quality after treatment through activated carbon filter and
pressure sand filter which means that there is no proper
compliance with regard to installation of OCEMS by the industry.
(xxvii) One of the conditions of the consent is 33% of the land to
be maintained for plantation of trees which has not been observed
and not even a single tree has been planted in the red category
industry by PP.

(xxviii) Report fails to mention about obnoxious smell emitted by
Proponent's industry which is unbearable for the local residents
who are being suffocated by such emissions.

(xxix) Committee has not said anything about noise pollution by this
industry.

(xxx) Report is silent about the category of the industry.

(xxxi) Okhla Bird Sanctuary a protected area declared by a
notification dated 08.05.1990 issued under Sections 18 and 26
(A) of Wildlife Protection Act, 1972 is within 10 kms of the
Proponent's industry but no Environmental Clearance (hereinafter
referred to as ‘EC’) has been obtained which is in violation of
Supreme Court's Judgment dated 04.12.2006 in Goa Foundation
v. Union of India, (2011) 15 SCC 791 titled as W.P.(C) No.
460/2004.

(xxxii) Though in 1976, 36 villages of Yamuna-Hindon-Delhi Border
Regulated Area were notified as New Okhla Industrial
Development Area by notification dated 17.04.1976 issued under
UP Industrial Development Act, 1976 but after 46 years, there is
substantial change and the area has got developed a huge
population changing the objective of NOIDA and also changing it
from industrial to commercial sector. Therefore, all hazardous
industries need be shifted or closed and this aspect has been
completely omitted by the committee, though, it has
recommended that no expansion should be permitted to the
industry in question.

(xxxiii) Committee has tried to give clean chit, though, the industry
does not fulfill various standard parameters laid down in the
consent document and other norms.

(xxxiv) On 12.07.2019, NOIDA authority's officials and others
inspected the premises and imposed fine of Rs. 21 lakhs for
violating Environment (Protection) Act, 1986, Factories Act, 1948
and UP Urban Planning and Development Act, 1973. The news was
published in daily newspaper ‘Times of India’ dated 12.07.2019.

(xxxv) Report does not mention anything about Sewage Treatment
Plant (hereinafter referred to as ‘STP’), though, the industry was
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fined for flouting STP norms and non-compliance with Solid Waste
Management, Rules, 2016 (hereinafter referred to as ‘SWM
Rules, 2016’).

(xxxvi) Committee has failed to mention anything about
environmental impact assessment of the industry, cost benefit
analysis Report and annual balance sheet of the industry.

(xxxvii) Even, if it is assumed that the industry is complying with all
norms and conditions still paper and pulp industry causes air and
water pollution as said in an article published in an International
Journal of Lakes and River.

(xxxviii) Committee has failed to consider that the industry can led
to a disaster in future affecting people's life.

(xxxix) Committee has failed to consider that as per the present
Guidelines of NOIDA, paper and pulp industries are not allowed to
be established in NOIDA and this industry cannot be allowed to
run in the heart of the city.

(xI) Report also fails to mention damage caused due to lack of Rain
Water Harvesting System (hereinafter referred to as ‘RWHS’)
provided by the industry, its failure to provide energy
conservation system, top soil preservation etc.

(xli) Committee Report is only reiteration of documentary
information and there is no scientific study conducted by the
expert members of the Committee.

DISCUSSION ON MERITS:

14. Cognizance in this matter was taken by this Tribunal suo-moto,
after receiving information through a Letter Petition addressed by Dr.
Vijay Kumar to this Tribunal making a complaint with the allegations
which if found correct, would have given rise to a substantial question
relating to environment arising due to implementation of enactments
mentioned in the Schedule of NGT Act, 2010 and remedial, preventive
and punitive action under the relevant environmental Statutes would
have been necessary. The jurisdiction to entertain a complaint and take
further action suo-moto by registering the complaint as OA under
Sections 14 and 15 of NGT Act, 2010 has been recognized by Supreme
Court in Municipal Corporation of Greater Mumbai v. Ankita Sinha,
(2022) 13 SCC 401. It was argued therein that NGT did not have power
to initiate suo-moto proceedings and the grounds raised in support of
the above contention as formulated by Supreme Court were founded on
the arguments that (i) NGT is a creature of the statute and just like
other statutory Tribunals, NGT is also bound within statutory confines,
(ii) NGT Act is applicable to “disputes” as necessarily referring to a lis
between two parties and (iii) lack of general power of judicial review
shows legislative intent to curb suo-moto powers.
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15. Dealing with above arguments and the grounds, Supreme Court
examined the matter from various angles i.e., the backdrop of
constitution of National Green Tribunal, preamble and statement of
objects and reasons of NGT Act, 2010, purposive interpretation,
features of NGT Act, 2010, non-adjudicatory roles of NGT, uniqueness
of NGT vis-a-vis other Tribunals, need of NGT to exercise suo-moto
powers, sui generis role of NGT, authority with self-activating
capability, precautionary  principle, environmental justice and
environmental equity and environmental jurisprudence in India. We
may summarize the observations made by Supreme Court under the
above-mentioned heads as under:

i) NGT was conceived as a complimentary specialized forum to deal
with all environmental multidisciplinary issues, both as original
and also as an appellate authority, which complex issues were
hitherto dealt with by the High Courts and Supreme Court.

ii) NGT was intended to be the competent forum for dealing with
environmental issues instead of those being canvassed under the
writ jurisdiction of the Courts. It was explicitly noted that creation
of NGT would allow Supreme Court and High Courts to avoid
intervening under their inherent jurisdiction when an alternative
efficacious remedy would become available before the specialized
forum.

iii) The power of judicial review was omitted to ensure avoidance of
High Courts' interference with Tribunal's orders by way of a mid-
way scrutiny by High Courts, before the matter travels to
Supreme Court where NGT's orders can be challenged.

iv) The mandate and jurisdiction of NGT is conceived to be of the
widest amplitude and it is in the nature of a sui generis forum.

v) Unlike Civil Courts which cannot travel beyond the relief sought by
the parties, NGT is conferred with power of moulding any relief.
The provisions show that NGT is vested with the widest power to
appropriate relief as may be justified in the facts and
circumstances of the case, even though such relief may not be
specifically prayed for by the parties.

vi) Myriad roles are to be discharged by NGT, as was encapsulated in
the Law Commission Report, the Preamble and the Statement of
Objects and Reasons.

vii) Parliament intended to confer wide jurisdiction on NGT so that it
can deal with the multitude of issues relating to the environment
which were being dealt with by High Courts under Article 226 of
the Constitution or by Supreme Court under Article 32 of the
Constitution.

viii) The activities of NGT are not only geared towards the protection
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of environment but also to ensure that the developments do not
cause serious and irreparable damage to ecology and the
environment.

iXx) Concept of Ilis, would obviously be beyond the usual
understanding in civil cases where there is a party (whether
private or government) disturbing the environment and the other
one (could be an individual, a body or the government itself), who
has concern for the protection of environment.

X) NGT is not just an adjudicatory body but has to perform wider
functions in the nature of prevention, remedy and amelioration.
xi) In Bhopal Gas Peedith Mahila Udyog Sangathan v. Union of India,
(2012) 8 SCC 326, Court mandated transfer of all cases,
concerning the Statutes mentioned in Schedule 1 of NGT Act to
the specialized forum as otherwise there can be conflicts with the
High Courts. Notably, some of those cases were originally

registered suo-moto by the Courts.

xii) As long as the sphere of action is not breached, NGT's powers
must be understood to be of the widest amplitude.

xiii) In Mantri Techzone (P) Ltd. v. Forward Foundation, (2019) 18
SCC 494, Court recognized that NGT is set up under the
constitutional mandate in Entry 13 of List I in Schedule VII to
enforce Article 21 with respect to the environment and in the
context, Tribunal has special jurisdiction for enforcement of
environmental rights.

Xiv) In Rajeev Suri v. DDA, 2021 SCC OnLine SC 7, Court said that
in its own domain, as crystalized by the statute, the role of NGT is
clearly discernible.

xv) Referring to Andhra Pradesh Pollution Control Board v. Prof. M.V.
Nayudu (Retd.), (1999) 2 SCC 718, Court said that role of NGT
was not simply adjudicatory in the nature of a lis but to perform
equally vital roles which are preventative, ameliorative or remedial
in nature. The functional capacity of the NGT was intended to
leverage wide powers to do full justice in its environmental
mandate.

Xvi) Statutory Tribunals were categorized to fall under four
subheads; Administrative Tribunals under Article 323A; Tribunals
under Article 323B; Specialized sector Tribunals and most
prominently; Tribunals to safeguard rights under Article 21. As
already noted, the duties of NGT brings it within the ambit of the
fourth category, creating a compelling proposition for wielding
much broader powers as delineated by the statute.

xvii) Referring to State of Meghalaya v. All Dimasa Students Union
Dima-Hasao District Committee, (2019) 8 SCC 177, Court said
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that reflecting on the expanded role of NGT unlike other Tribunals,
this Court so appositely observed that the forum has a duty to do
justice while exercising “wide range of jurisdiction” and the “wide
range of powers”, given to it by the statute.

xviii) NGT has been recognized as one of the most progressive
Tribunals in the world.

XixX) NGT being one of its own kind of forum, commends us to
consider the concept of a sui generis role, for the institution.

xx) Referring to DG NHAI v. Aam Aadmi Lokmanch, 2020 SCC
OnLine SC 572, Court repelled the argument for a restricted
jurisdiction for NGT, and observed in paragraph 76 that powers
conferred on NGT are both reflexive and preventive and the role of
NGT was recognized in paragraph 77 as “an expert regulatory
body”, which can issue general directions also albeit within the
statutory framework.

xxi) NGT was conceived as a specialized forum not only as a like
substitute for a civil court but more importantly to take over all
the environment related cases from High Courts and Supreme
Court.

xxii) Given the multifarious role envisaged for NGT and the purposive
interpretation which ought to be given to the statutory provisions,
it would be fitting to regard NGT as having the mechanism to set
in motion all necessary functions within its domain and this, as
would follow from the discussion below, should necessarily clothe
it with the authority to take suo-motu cognizance of matters, for
effective discharge of its mandate.

xxiii) Section 14(1) of NGT Act deals with jurisdiction, and the
jurisdictional provision conspicuously omits to specify that an
application is necessary to trigger NGT into action. In situations
where the three prerequisites of Section 14(1) i.e., Civil cases;
involvement of substantial question of environment; and
implementation of the enactments in Schedule | are satisfied, the
jurisdiction and power of NGT gets activated. On these material
aspects, NGT is not required to be triggered into action by an
aggrieved or interested party alone. It would therefore be logical
to conclude that the exercise of power by NGT is not
circumscribed by receipt of application.

xXiv) Section 14(1) exists as a standalone feature, not constricted by
the operational mechanism of the subsequent subsections. The
subSection (2) of Section 14 functions as a corollary and comes
into play when a dispute arises from the questions referred to in
Section 14(1). Likewise sub-Section (3) thereafter, refers to the
period of limitation concerning applications, when they are
addressed to the NGT. Where adiudication is involved. the
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adjudicatory function under Section 14(2) comes into play.

xxv) When it is a case warranting NGT's intervention, or may be a
situation calling for decisions to meet certain exigencies, the
functions under Section 14(1) can be undertaken and those may
not involve any formal application or an adjudicatory process.
However, the later provisions may not work in similar fashion.
Therefore, care must be taken to ensure unrestricted discharge of
the responsibilities under Section 14(1) and that wide arena of
NGT's functioning.

xxvi) The other pertinent provisions relating to, inter-alia,
jurisdiction, interim orders, payment of compensation and review,
do not require any application or appeal, for NGT to pass
necessary orders. These crucial powers are expected to be
exercised by NGT, would logically suggest that the action/orders
of NGT need not always involve any application or appeal. To hold
otherwise would not only reduce its effectiveness but would also
defeat the legal mandate given to the forum.

xxvii) To be effective in its domain, we need to ascribe to NGT a
public responsibility to initiate action when required, to protect
the substantive right of a clean environment and the procedural
law should not be obstructive in its application.

xxviii) It is not only a matter of rhetoric that the Tribunal is to
remain ever vigilant, but an important legal onus is cast upon it to
act with promptitude to deal with environmental exigencies. The
responsibility is not just to resolve legal ambiguities but to arrive
at a reasoned and fair result for environmental problems which
are adversarial as well as non-adversarial.

xxix) It would thus be appropriate to state that much of the
principles, institutions and mechanisms in this sphere have been
created, on account of this Court's initiative.

xXxxX) Supreme Court adopted the role of an “amicus environment” by
threading together human rights and environmental concerns,
resultantly developing a sui generis environmental discourse.

xxxi) NGT is the institutionalization of the developments made by
Supreme Court in the field of environment law. These progressive
steps have allowed it to inherit a very broad conception of
environmental concerns. Its functions, therefore, must not be
viewed in a cribbed manner, which detracts from the progress
already made in the Indian environmental jurisprudence.

xxxii) NGT, with the distinct role envisaged for it, can hardly afford
to remain a mute spectator when no-one knocks on its door. The
forum itself has correctly identified the need for collective
stratagem for addressing environmental concerns.
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xxxiii) NGT must act, if the exigencies so demand, without
indefinitely waiting for the metaphorical Godot to knock on its
portal.

16. In the case where jurisdiction is exercised by Tribunal suo-moto,
the concept of lis generally applicable in civil cases is not attracted.
Tribunal adopts the role of amicus environment and cannot remain a
mute spectator but has to act on its own. In other words, in the cases
where action is taken suo-moto, a formal party like applicant is not
present. When information is received by Tribunal on its own or through
the medium of individual(s), without roping in such individual as a
party to the lis, Tribunal on its own, may enter into the dispute and
proceed further. That is how in the cases where suo-moto jurisdiction is
exercised, neither a formal applicant is present nor the person
conveying information is entitled as a matter of right to contest the
matter as a party to the lis.

17. However, it is open to Tribunal, if in any matter complainant
comes before Tribunal to assist it, normally, to entertain such
complainant and allow him to assist Tribunal.

18. In the present case, what we find is that complainant Dr. Vijay
Kumar sent a letter petition making certain allegations against
proponent M/s. Sandeep Paper Mills Pvt. Ltd. instead of adopting the
normal course prescribed in the Rules to file OA in the prescribed
performa and payment of requisite Court fees supporting the allegation
with appropriate material and enable this Tribunal to proceed further on
substantive material.

19. In the letter petition where complaint is not appended with any
material supporting the allegations, normally Tribunal seeks verification
of such allegations by constituting an Expert Committee on the subject
to collect factual information as also verification of the allegations made
in the complaint and if the same are found correct, to proceed further.
Tribunal followed the above procedure and entertained complaint,
registered the same as OA under Sections 14 and 15 of NGT Act, 2010
and appointed a Joint Committee comprising respondents i.e., UPPCB,
CPCB and local highest administrative officer at the District Level i.e.,
District Magistrate, Gautam Budha Nagar requiring them to submit a
factual Report. Besides other, Tribunal also required Committee to
submit its report specially on the aspect of consent, compliance,
operation of industry in densely populated area, schedule of operation
in accordance with GRAP and use of approved fuel.

20. In furtherance of the above order dated 25.05.2023, Joint
Committee has submitted Report pointing out that the industry in
guestion is situated in an area which is statutory constituted for
industrial development and all other activities are incidental. UP
Legislature for the purpose of industrial development in the State,
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enacted UPID Act, 1976. In exercise of powers under above Act, New
Okhla Industrial Development Authority was constituted in certain area
including the area wherein M/s. Sandeep Paper Mills Pvt. Ltd. has been
established, and notified as part of New Okhla Industrial Development
Area vide Notification dated 17.04.1976. Proponent industry took steps
for establishment of the industry in 1979 and the land was allotted by
allotment letter dated 06.04.1979.

21. It is nobody's case that the unit was installed in a densely
populated area in 1979 or that there was any siting restriction or
otherwise obstruction in establishment of the industry at the place
where it is operating presently. Joint Committee on the aspect of
Consent has found that the industry in question had Consent under
relevant environmental Statutes, validity whereof not only was
operating at the time when OA was filed but even on the date when
Joint Committee made inspection and even till date. On the aspect of
compliance, it has found that all requisite equipments and
arrangements for checking air and water pollution have been installed
by the industry and Joint Committee did not find any water or air
pollution caused by the said industry. Water samples or air samples
were collected and everything has been found satisfying the parameters
provided under Water Act, 1974 and Air Act, 1981.

22. With regard to disposal of solid waste due authorization under
HOWMTM Rules, 2016 has been obtained by the industry and in
disposal of the hazardous waste, Committee did not find any violation
on the part of proponent.

23. Proponent is extracting ground water for which it had installed 3
borewells in respect whereof also, it has obtained authorisation/NOC
from Uttar Pradesh Ground Water Department under the provisions of
UP Ground Water Management and Regulation Act, 2019.

24. Complainant though initially had chosen to require this Tribunal
to initiate proceedings suo-moto but later on, appeared and filed
objection to the Joint Committee Report dated 28.08.2023.
Complainant has sought to treat the Committee as an inspecting body
which should have proceeded to inspect to find out any violation on the
part of proponent by making a fishing and roving inquiry, though Joint
Committee was constituted to submit factual Report in respect of the
allegations made by complainant and also on certain aspects
specifically mentioned in the order dated 25.05.2023 i.e., consent,
compliance, operation of industry in densely populated area, schedule
of operation in accordance with GRAP and use of approved fuel.

25. Joint Committee has made inspection and given its Report as
per the directions of this Tribunal and not by acting on its own as a self
-authorized inspecting body making inspection of the industrial unit to
find out any violation whatsoever. It was not exercising any statutory
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power vested in it under some statute relating to environment.

26. Such Reports are more in the nature of Report submitted by the
commission appointed under the provisions of Order 26 of Code of Civil
Procedure, 1908 (hereinafter referred to as ‘CPC 1908’). Rule 10-A
talks of commission for scientific investigation.

27. Rule 9 Order 26 CPC 1908 says that Court may issue a
Commission when it requires local investigation for the purpose of
elucidating any matter in dispute and direct such Commission to make
such investigation and report to the Court.

28. Rule 10 provides procedure and Rule 10A deals with Commission
appointed for investigation when such aspect is involved making Rule
10 applicable for the purpose of procedure.

29. Report of Commission can be objected by the parties to the
litigation appearing before Court and it is open to the Court to reject or
accept or partly accept the Commissioner's Report. Status of
Commissioner's report is that of an evidence in the litigation when
accepted by Court. Court can also issue a fresh or further Commission
for enquiry when it is not satisfied with the earlier Commission report.

30. In State of Meghalaya v. All Dimasa Students Union, Dima-
Hasao District Committee, (2019) 8 SCC 177, in para 195.14, Supreme
Court has also referred to Order 26 Rule 10-A of Civil Procedure Code,
observing that a court can appoint a commission for scientific
investigation. The power which can be exercised by a court under Order
26 Rule 10-A, CPC 1908 can be exercised by the Tribunal. However,
while considering the power of Tribunal to constitute Committees for
obtaining factual report, Supreme Court has said that Tribunal while
asking an Expert to give report is not confined to the four corners of
Rule 10-A and its jurisdiction is not shackled by strict terms of Order 26
Rule 10-A by virtue of Section 19(1) of NGT Act, 2010. Para 195.14
reads as under:

“195.14. Under Order 26 Rule 10-A of the Civil Procedure Code, a
court can appoint a commission for scientific investigation. The
power which can be exercised by a court under Order 26 Rule
10-A, CPC can very well be exercised by the NGT also. The NGT
while asking expert to give a report is not confined to the four
corners of Rule 10-A and its jurisdiction is not shackled by
strict terms of Order 21 Rule 10-A by virtue of Section 19(1)
of the NGT Act.”

31. In Kantha Vibhag Yuva Koli Samaj Parivartan Trust v. State of
Gujarat, 2022 SCC OnLine SC 120, in Civil Appeal No. 1046/2019
decided on 21.01.2022, Supreme Court examined the status of
Committee appointed by Courts/Tribunals and said that such
Committees are set up to assist Tribunal with technical expertise in a
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given area, and their reports are, subject to judicially observed
restraints, open to judicial review before Courts when decisions are
taken solely based upon them. Supreme Court also said that
precedents of Supreme Court unanimously note that Courts should be
circumspect in rejecting the opinion of the Committees appointed by it,
unless they find their decision to be manifestly arbitrary or mala-fide.
32. These Committees are set up because the fact-finding exercise
in many matters can be complex, technical and time-consuming, and
may often require the Committees to conduct field visits. These
Committees are set up with specific terms of reference outlining their
mandate, and their reports have to conform to the mandate. Once
these Committees submit their final reports to the Court/Tribunal, it is
open to the parties to object to them, which is then adjudicated upon.
The role of these Expert Committees does not substitute the
adjudicatory role of the Court or Tribunal. The role of an Expert
Committee appointed by an adjudicatory forum is only to assist it in the
exercise of adjudicatory functions by providing them better data and
factual clarity, which is also open to challenge by all concerned parties.

33. Expert Committees may be appointed to assist NGT in the
performance of its task and as an adjunct to its fact-finding role. But
adjudication under the statute is entrusted to NGT and cannot be
delegated to administrative authorities. Adjudicatory functions assigned
to Courts and Tribunals cannot be hived off to Administrative
Committees.

34. An Expert Committee may be able to assist NGT, for instance, by
carrying out a fact-finding exercise, but the adjudication has to be by
NGT. This is not a delegable function.

35. The above judgment has been referred to and followed recently
in Singrauli Super Thermal Power Station v. Ashwani Kumar Dubey,
Civil Appeal No. 3856/2022 and other connected Appeals decided vide
judgment dated 05.07.2023.

36. Further, Tribunal in exercising of power under Section 14 is
required to adjudicate an issue when a substantial question relating to
environment due to implementation of enactment Scheduled in the Act
has arisen. It is not every petty or inconsequential alleged omission or
non-compliance which requires interference by Tribunal.

37. The jurisdiction of this Tribunal is discharged by considering the
principle of ‘Sustainable Development’. In Lafarge Umiam Mining
Private Limited, T.N. Godavarman Thirumulpad v. Union of India,
(2011) 7 SCC 338, Supreme Court in para 75 of the judgment observed
that universal human dependence on use of environmental resources
for the most basic needs render it impossible to refrain from altering
the environment. As a result, environmental conflicts are ineradicable
and environmental protection is always a matter of degree, inescapably
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requiring choices as to the appropriate level of environment protection
and the risk which are to be regulated. This aspect is recognized by the
concept of ‘Sustainable Development’. Further, Court in para 76 of the
judgment observed that since the nature and degree of environmental
risk caused by different activities varies, the implementation of
environmental rights and duties requires proper decision making based
on informed reasons about the ends which may ultimately be pursued,
as much as about the means for attaining them. Setting the standards
of environmental protection involves mediating conflicting visions of
what is of value in human life.

38. Following above dictum and in the light thereof when we
examine the facts, proceedings and material in the present case, we
find that the complainant i.e., Dr. Vijay Kumar in his letter dated
06.01.2023 has said,

(i) The industrial unit (M/s. Sandeep Paper Mill) located just a few
kilometer away from River Yamuna and adjacent to Villages
Harola, Nayabans, Attta and Jhundpura and Sectors like 5 to 12,
14, 15, 15 A and 44 of Noida.

(ii) Industry is located in the heart of city and near the office of
NOIDA and UPPCB.

(iii) The industry is largely responsible for release of all kinds of
chemicals which have deliberating effects on health of every living
in this area.

(iv) There are many villages in Sectors around this hazardous
industry.

(v) Effluents released by the industry emits obnoxious smell causing
number of respiratory diseases.

(vi) Complainant has personally watched and seen use of waste
material like rubber, plastic, gatta etc. by the said industry.

(vii) The above waste is piled up at one of the gate of the industry
just opposite to village.

(viii) Industry releases very harmful chemical in air though one big
chimney emitting black smoke.

(ix) Residents always found black kind of substance on their clothes,
terraces etc.

(X) Noise coming out of industry renders residents sleepless and
disturb their peace.

(xi) Deadly effluents including waste materials are used in burning
the burner to make paper for the industry.

(xii) The residents are facing various health problems in various
manner including problem of drinking water and many are
admitted in the hospitals for respiratory. Some have died due to
Cancer and some are patient of Kidney mal-functioning.
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39. The complainant has appended a few photographs showing
thick, white smoke emitting from the chimney of the industry and also
dumping of some material at a place which is not identifiable.

40. Complainant did not give specific details of the alleged
hazardous chemicals released by the industry, nature of effluent etc.
yet considering the complaint that the alleged pollution by the industry
is causing health hazards to the local residents by functioning in a
manner which violates environmental laws and norms, Tribunal
proceeded further and sought a factual report by constituting a joint
Committee. Joint Committee has found that it is not the white paper
but media Kraft paper which is being manufactured by the industry.
Raw material for manufacturing of media kraft paper is waste paper,
packman etc. as mentioned in the Joint Committee Report. With regard
to water pollution, Joint Committee collected samples and found
discharge of the effluents meeting prescribed standards and within
permissible limits. Similarly, with respect to air pollution, Joint
Committee found that the boiler and accompanied equipment control
air pollution effectively and the discharged smoke meet the standards
prescribed under Air Act, 1981. Unit was inspected by Joint Committee
when it was functional. All the instruments and equipments dealing
with water and air pollution were found functional. Industry has
obtained statutory consents/NOC/Clearance required under Water Act,
1974 and Air Act, 1981 as also authorization under HoOWMTM Rules,
2016 from the Competent Authorities which were validly operating at
the time of inspection and even today. For the functional requirement
of fresh water, industry is abstracting ground water from 3 borewells in
respect whereof it has obtained NOC. It had installed mechanical flow
meter on all the borewells and the flow mater reading was also
available to the Joint Committee meaning thereby the quantity of
ground water extracted by the industry was well recorded. Treated
effluent is being re-used to some extent and rest disposed of in the
drain. Housekeeping maintenance, however, was not found very
appropriate and satisfactory by Joint Committee and it recommended to
improve the same.

41. The allegations regarding emission of hazardous chemicals and
discharge of polluted effluents etc. by the industry have not been found
correct by Joint Committee. These findings as such, we find, have
neither been shown to be incorrect or false by the complainant in its
objections dated 25.09.2022. On the contrary, the grievance of
complainant is that the Committee should have proceeded to make
some further enquiry on aspects which are not part of the complaint as
such nor within the directions of Tribunal and in fact virtually travel in
the realm of roving and fishing enquiry particularly, when the unit has
not been found to cause any water or air pollution on the basis of
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scientific analytical reports obtained from the Competent Testing Labs
of UPPCB. In these circumstances, we find no substance in the
objections raised by the complainant and also no reason for not to
accept the report submitted by Joint Committee. The recommendations
made by Joint Committee, we find, are broadly by way of abundant
precaution and to ask the industry to show even better performance but
do not disclose any violation of environmental law or norm.

42. Even otherwise when we examine objections taken by applicant
in his letter petition as also the objections filed to Joint Committee
Report, we find shallowness in the allegations and an attempt to have
an enquiry beyond the activities of proponent to find out some fault,
that too, without providing any material to show nexus of the activities
of proponent with such probable faults.

43. In the objection to Joint Committee Report, one of the objections
is that Joint Committee Report has not dealt with the aspect of giving
consent to the industry running in densely populated area affecting
local resident's health adversely. It further says that the residents
living in the vicinity of the industry are affected by ground water, air
and suffering various diseases like Cancer, Kidney failure, Ashthma,
skin related problems etc.

44. The complainant has not provided any material or details of the
person(s), even by way of illustration, to show the sufferance as
pointed out in the objections to the Joint Committee Report. It is also
not clear as to how various diseases mentioned in the objections are
related to the activities of the proponent. In the absence of any
material provided by the complainant, it could never be imagined or
expected from a Joint Committee constituted by Tribunal to collect
factual information by undertaking a door to door survey of all the
residents in the area to find out whether any one of them is suffering
any disease and if so, reason behind that etc. Such kind of enquiry, in
our view, is not expected from a Joint Committee appointed by this
Tribunal to find out factual details in respect of industrial unit and also
to find out whether it is causing any pollution or not.

45. The allegations with regard to contamination of ground water is
made but nothing has been placed on record to show as to how
contamination has been caused by the proponent when it has been
permitted to extract ground water through permitted source by the
Competent Authority and no material has been placed on record to
show that any contamination to ground water has been caused due to
any industrial activity of the proponent.

46. The next objection is regarding non-availability of drinking water
i.e., Ganga Jal through water lines to villagers of Noida. This objection
has nothing to do with the industrial activities of proponent and is
beyond the scope of the enquiry which was directed to be made by
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Joint Committee.

47. Several objections are over-lapping stating that hazardous
chemicals and harmful gases are being released by proponent without
giving details of such chemicals and gases which in the industrial
activities of proponent are liable to be released, particularly when the
Joint Committee on the basis of samples collected has shown that no
polluting activities were found on the part of the industry in question.

48. The further objection is that the Committee has not considered
various record required to be maintained by proponent under the rules
like logbook of ETP, test report of effluent discharged from ETP etc.
Neither there was any such complaint in the letter nor any material has
come that no such record was maintained by proponent. Moreover,
assuming that such record was not produced before Joint Committee
and Joint Committee did not examine such record, the fact remains
that polluting activities have not been found on the part of the
proponent and if there is any technical violation with regard to
maintenance of such record, it is a matter between the Statutory
Regulator and the proponent. Where no damage to environment has
been caused, principle of ‘polluter pays’ does not apply and it is always
open to the Statutory Regulator to ask and recommend the proponent
to maintain record regularly failing which it is open to the Regulator to
take action but in the absence of any material to show any polluting
activities or actual pollution being caused to the air and water, we do
not find that at the instance of the complaint, any action is needed by
Tribunal as it cannot be said that a substantial question relating to
environment has arisen.

49. The further objections that the year of establishment of ETP is
not mentioned, the manner in which TSDF facility collecting waste is
being disposed are also baseless in as much as the year of
establishment of ETP is irrelevant when it was found functioning
meeting the norms and there was no complaint against TSDF facility
that it was not disposing waste collected from the proponent in
guestion, properly, hence no such enquiry was required to be
conducted by Joint Committee and the objections are only to point out
some fault to Joint Committee Report without any substance.

50. The recommendations made by Committee are advisory in
nature and for more effective management of the things but per se
cannot be said to be a violation of environmental laws causing damage
to environment and that being so, the said complaint do not result in
giving rise to a substantial question relating to environment arising due
to implementation Scheduled enactment under NGT Act, 2010 requiring
interference or adjudication by Tribunal.

51. In substance, various objections mostly are over-lapping, have
nothing to do with the subject matter which was taken cognizance by
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the Tribunal to call for the factual report and in the absence of any
substantial objections to the correctness of the findings of the Joint
Committee Report, we do not find any reason not to accept the same.

52. With regard to location of the industry, it is not the case that the
industry is situated in a non-conforming area or that its location is in
contravention of any provision relating to siting. On the contrary, the
admitted position is that the entire area is declared to be an industrial
development area and residential and other activities have been
allowed only as a consequential activities necessary as incidental and
ancillary activities for the development of industry. In the absence of
any violation of any provision relating to siting and in the absence of
any material to show that the industry in question is causing air, water
or otherwise pollution, it cannot be said that continued operation and
performance of the industry at the location in question is an anathema
to a healthy atmosphere and also adverse to the health of the people
residing in the nearby area. There may be some problems on account of
other reasons but so long as there is no nexus with regard to damage of
environment with the performance of the industry in question, the
functioning of the industry in our view, cannot justifiably be interfered
by Tribunal and neither the principle of ‘sustainable development’ nor
‘inter-generational equity’ nor ‘precautionary principle’ would embrace
such an action on the part of this Tribunal.

53. In the circumstances, we reject the objections filed by
complainant, and accept Joint Committee Report. We do not find any
material to show that there is any violation on the part of industrial
proponent with regard to environmental laws and norms which require
any interference or issue of direction or even remedial, preventive or
punitive action by this Tribunal.

54. The application is accordingly dismissed.

T Principal Bench New Delhi

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/
regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All
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This petition under Article 32 of the @n
public 1nterest The prayer in the wrlt peutlon was to t

e
f S 1§ 6" conversion of death sentence
il Iréddy been tumed, ds y the Governor of West Bengal
and the Presiderif of Iiidia in February 1994 anif'June 1994 respectively.
fSeitg thj pet1t10n the Supreme.
¥ has the right to seek redress under
g is @ minor or insane or one who is

itywhich the law recognizes as sufficient to
.g. néxt friend, to move the court on his behalf, for
‘example, see Sections 320(4)(), 330(2) read with Sections 335(1)(b) and 339

der Article 32 of the Constitution of India
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CrPC, a third party would not be permitted to initiate proceedings under .
Article 32. )
A mere obsession based on religious belief or any other personal philosoph
cannot be regarded as a legal disability of the type recognized by the Codi 0
197% or any other law, which would perm1t initiation of proceedmgs‘.{

court can be serious e.g. any co-accused who may have been ac,;quntaed afl
whose acqulttal may have been confirmed would run the risk of a fresh o

SC 2100; Simranjit Slngh Mann v. Umon of India, (1992) 4 SCC 653 :

22 : AIR 1993 SC 280, Karamjeet Singh v. Union of India, (1992) 4 SCC éﬁﬁ

(Cri) 17 : AIR 1993 SC 284, relied on

Triveniben v. State of Gujarat, (1989) 1 SCC 678 : 1989 SCC (Cri) 245%“--?1'[661
warder iny other statute ¢

tthe conviction

gﬂner the accused

how the pet1t10ner came to possess them. Whenever fI‘lVOlOH:S pliz-i‘»a,s are taken to
:‘ Taiss ﬂ"ké petitions but
(Para 16) €

also to impose exemplary COSts.
The matter in the case at haygl

a pointed query, the
are” of his rights, that

petitioner before appr@ac 'n
petitioner submitted thag,
except the news he heard

may come and clarif '
speculative foundaq

?e Hioner “may no»t,q‘be
uld not say ]

facts dlscloéed g
It is reh‘ﬂa
.the Cal¢ relatives of the accused and the same has
I ently been dismissed by the High Court. This is not a fit case which can be
efitertained and that too, under Artile 32 of the Constitution and is accordingly
digmissed:zbut without costs. (Paras 17 and 36)
onstitution of India — Art, 32 — Costs — Exemplary costs — h

Flltehng;:out of frivolous PILs and imposition of exemplary costs
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It would be desirable for the courts to filter out frivolous petitions aad
dismiss them with costs so that the message goes in the right direction th
petitions filed with oblique motive do not have the approval of the courts. .

(Paras 16%nd

D. Constitution of India — Art, 32 — PIL — Meaning of PIL :

[Ed.: See in this regard the discussion in paras 5 to 7.]
Janata Dal v. H.S. Chowdhary, (1992) 4 SCC 305 : 1993 SCC (Cri) 36, relied o
Stroud’s Judicial Dictionary, Vol. 4, 4th Edn.; Black’s Law Dictionary, ﬁ’h Edf,; Repin

Public Interest Law, USA, 1976, Councﬂ for Public Interest Lay

referred to

Of
Ford I Quncf:. ion,

therein — Duty of courts — For redressal only of genuine pu lw wrong or
public injury — Not for the redressal of prlvate, ubhc1ty#0r1ented or
polltlcal disputes or other disputes not genuinely-jeon: CEE

admission of so-called PILs — Result&i‘23
adm1ssmn of undeservmg PILs though

of faith in administration of Justlce” -
Separation of powers ‘
State of Maharashtra v. Prabhu, (19942 2 SCC 481 1994 SCG, (&S _676 (1994) 27 ATC

116; A.P. State Financial Corpn. @gr Re- Rollmg Mills, (1994) 2%§CC 647 : AIR 1994
5 SCC 530 : 1996 SCC

I qusharcm Autyanuprasi v.
: ti Morcha v. Union of India,
: _aﬁ@man Mukii Sangharsh Samiti
?rpn, v. Union of India, (1991) 4

Union of India, 1989 Supp (E
(1984) 3 SCC 161 : F984CC (I5keS) 389; Chhey

v. State of U.P., @ ]
SCC 584, relied :
Infringement of sp
allegations

1dan§@ 6f public mischief and to avoid
: gr oblique motives, Justlﬁable executive

érithe guise of redressing a public grievance, it
re reserved by the Constitution to the executive
(Para 14)
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Court spares no efforts in fostering and developing the laudable concept of PIL 3

and extending its long arm of sympathy to the poor, the ignorant, the oppressed
and the needy whose fundamental rights are infringed and violated and whog
grievances go unnoticed, unrepresented and unheard; yet it could not avoidibu
express its opinion that while genuine litigants Wlth legitimate grievances

relating to ClVll matters 1nvolv1ng properties worth hundreds of nnlhof‘islo ;

locked up, detenus expecting their release from detention orders ¢
standing in a long serpentlne queue for years with the fond hope o

thémselves or as a
proxy of others or for any other extrancous motlvatlon fé?ar the glare of
publicity break the queue muifling their faces by w ! fr.émask of pubhc
interest litigation and get into courts by filing vexa

attractlve name of public interest.
among the public. The time has ¢
titled as public interest litigations

;weed out the, pe
h esSence somethln 2 H
_‘ariafge numbe%_o i ca{led public interest
11t1gat10ns where even a mmu,Scule epercentage canl%gl" ,gaely be called public

Rule for j
A persqz»n actingy/ o“ifra Jide and hav sufﬁ(:lent interest in the proceeding of
public intefest litigg ation will @¥die, havesaidocus standi and can approach the
court (o wl@e out Fiolation of: ntal rights and genuine infraction of
statutory pro'fr E[8)5} but not for p’ér, naligain or private profit or political motive
¥ t petitioner who comes to the court for relief
:only with clean hands like any other writ
, clean mind and clean objective The court

with VBS!}éd interest indulge in the pastime of meddling with JudlClal process
e1th b% force of habit or from improper motives. Often they are actuated by a

c

g
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desire to win notoriety or cheap popularity. The petitions of such busyb0d1es
deserve to be thrown out by rejection at the threshold, and in appropriate casés
with exemplary costs. (Paras 4, 12 ang 14

2,

8 " Janata Dal v. HS. Chowdhary, (1992) 4 SCC 305 : 1993 SCC (Cri) 36; Kazi Lhendup Borji
v. Central Bureau of Investigation, 1994 Supp (2) SCC 116 : 1994 SCC, (Crlg L
Ramjas Foundation v. Union of India, 1993 Supp (2) SCC 20 : AIR 1993 S@-SSZJ(
Srinivas v. R M. Premchand, (1994) 6 SCC 620; S.P. Gupra v. Union of India,
SCC 87; Jasbhai Motibhai Desai v. Roshan Kumar (1976) 1 SCC 671, Fertif:
Kamgar Union (Regd.) v. Union of India, (1981) 1 SCC 568; Subhash‘uKumdr v. § (e bf
Bihar, (1991) 1 SCC 598, relied on
b Sunil Batra (I) v. Delhi Admn., (1980) 3 SCC 488 : 1980 SCC (Cxi}
Union of India, (1991) 3 SCC 61 : 1991 SCC (Cri) 523, cited
G. Constitution of India — Art. 32 — PIL — Maintain' "l;]aﬂlt —# Service
matters — Duryodhan Sahu case, (1998) 7 SCC 273, ﬁ)llovved as to
inadmissibility of PILs in respect of service matters — “High Courts
exhorted to throw out such matters on the basis of, the«=sgvld decision
c ¥ (Para 16)
Duryodhan Sahu (Dr) v. Jitendra Kumar Mishra, (1998) 33 : 1998 SCC (L&S)
1802 : AIR 1999 SC 114, relied on
D-M/29370/CR
Advocates who appeared in this case : —
Petitioner in person, T
d Chronological list of cases cited = Ly oig«mege(s)
1. (1998) 7 SCC 273 : 1998 SCC (L.&S),1802+ Ef
Sahu (Dr) v. Jitendra Kun’ta}j Mis 358f¢
2. (1996) 5 SCC 530 : 1996 SCC (Cri) 103
Parasaran 358¢
3. 355¢
4,
e Re-Rolling Mills 3584
5. (1994) 2 SCC 481 : 1994 SCC
Maharashtra 358d
6. 1994 Supp (2) SCC 116 ;
CentraFBuré_ 355d
1993 Supp (2) SEC 20
, 355d-e
363a
362d-e
354¢, 3554,
356a
¥ 3624
i '@@Fpn v. Union of India 361d
i) 523, Daya Singh v. Union of India 354¢
ar v. State of Bihar 36le-f
(1990) 4 SCC 449 Chhetriya Pﬂrdushan Mukti Sangharsh Samiti v. State of
361b-c

: Gu]arat 354c¢-d, 354d-e, 354f
1989 Supp (1) SCC 251, Ramsharan Auryanuprasi v. Union of India 360d
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18. (1987) 2 SCC 295, Sachidanand Pandey v. State of W.B. 359, 360d-¢

19. (1985) 3 SCC 169, State of H.P. v. A Parent of a Student of Medical College '

20, (1984)3 SCC 161 ; 1984 SCC (1.&S) 389, Bandhua Mukti Morcha v. Union
of India

21. (1981) 1 SCC 568, Fertilizer Corpn. Kamgar Union (Regd.) v. Union of
India

22. 1981 Supp SCC 87, S.P. Gupta v. Union of India

23, (1980) 3 SCC 488 : 1980 SCC (Cri) 777, Sunil Batra (Il) v. Delhi Admn.

24, (1976) 1 SCC 671, Jasbhai Motibhai Desai v. Roshan Kumar

The Judgment of the Court was delivered by
ARILJIT PASAYAT, J.— This petition under Article 32 of (ak%
of India (in short “the Constitution™) has been filed purporiegly
interest. The prayer in the writ petition is to the effect that the dedgh Sf;mtence
1mposed on one Dhananjay Chatterjee @ Dhana (hereinafter refémed to as
“the accused”) by the Sessions Court, Alipur, West Bengalf-:.. affirméd by the

Calcutta High Court and this Court, needs to be convéged ( @ life sentence ¢
because there has been no execution of the death sen ¥
Reliance was placed on a Constitution Bench i
Triveniben v. State of Gujarat®.
2. According to the petitioner, he saw age
wherein it was shown that the authorities
of the death sentence and, therefore, the d
; rayer for com’# S%D Tof death
sentence to life sentence has already been tur‘rted down he G’Gwernor of
West Bengal and the President of Jndia in February 19}94 zmd June 1994
respectively as stated in the pet o, ¢ Was“ placed for e
admission, we asked the petitioner. :
locus standi and how a petiti
nature of information by whic know of it. His
answer was that as a pu%lle“"spmteﬂ c1t1zen of t,l’i , he has a locus to
present the petition ani when
this Court should not )
ratio in Triveniben ! ; ion of Article 21 of the
Constitution and thé’ ]omg ed delay in eﬁeeﬁﬁ of sentence is violative of
Article 21, so f; a§ he amused is concm;ne _
3. Religdl 1so placed on al le sions, for example, Sunil Batra
(IT) V. Delkg Adm 2 5P Gup,_ ""‘mn éff India3, Daya Singh v. Union of
X Mgry° to substantiate the plea that the
eS¢ the petition in public interest and this
(1989) 1 SCC 678 : 1989 SCC (Cri) 24%;
(1980) &iSCC 488 : 1980 SCC (Cri) 777
1981 Sygp SCC 87 h

3 SCC 61 : 1991 SCC (Cri) 523
Y4 SCC 305 : 1993 SCC (Cri) 36
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-----

the present case, we feel it necessary to consider the issue regarding“%pq
interest aspect. Public interest litigation which has now come to @gcufy
important field in the administration of law should not be “publicit
litigation™ or “private interest litigation™ or “politics interest 11t1gat1¢ -
latest trend “paise income litigation If not properly regulﬂited gtnd
1 2

body of persons to further his or their personal causes or sati
personal grudge and enmity. Courts of justice shpuld -ot be

‘”"P gmal.
pohtical motive or any oblique Cons1deratio Th }se«._ﬁ pects’_ werg highhghted

éntral; G?Bureau
-{0 the court fofige Qf

stike any ofher 3rlt'pet1t10ner
ji See Ramjas

interest’ is deﬁned thus:
“Public interest.

ge, ﬁeral interest does not
griosity or a love of

f
k nublic interest” is defined as
iich the public, the community at
S” _onie;a pecuniary 1nterest aor some interest by which their legal
g righ,ts or liﬁ;‘bilities ected

mene Cur10$1ty, or as

6 1994 Supp (2) SCC 116 : 1994 SCC (Cri) 873
3 Supp (2) SCC 20 : AIR 1993 SC 852
1994) 6 SCC 620
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7. In Janata Dal case> this Court considered the scope of public interest .,
litigation. In para 53 of the said judgment, after considering what is public
interest, the Court has laid down as follows: (SCC p. 331)

“53. The expression ‘litigation’ means a legal action includipg%
proceedings therein, initiated in a court of law with the purpége &
enforcing a right or seeking a remedy. Therefore, lexically the expre§si

rights or liabilities are affected.”
8. In paras 60, 61 and 62 of the said judgment, it was P&
follows: (SCC p. 334)

“62. Be that as it may, it is needless to e‘gpphasm
requirement of locus standi of a party to a lifj ;_\tiO‘ii is mandatory,

because the legal capacity of the party to any litiga n whfpther in private ¢
or public action in relation to any specific rem i for has (o be
pnmarﬂy ascertained at the threshold >
“98 Whlle this Court has laid dow d
all emphasis at their command about t = g;ance and significanc
I‘E it Has also hastenedp_-t;o Byunda
to be abused by a mere busybody or a mea%iﬁesome 1ntfg Epef i, wayfarer
or ofﬁc1ous intervener w1thout _1nterest or concerrf ‘xcei;g; for personal
e
Sufﬁ(:lent interest én t
and can approach
f
g9

g " and extending our long arm of sympathy to the poor, the ignorant, the
Q;ppresse@ and the needy whose futndamental rights are infringed and violated
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unauthorized collection of tax amounts are locked up, detenus expect
release from the detenUon orders etc. etc. are all standing in a long

b grievances redressed, the busybodies, meddlesome 1nterloR@rs wa
officious interveners having absolutely no public interest &iceg_f for pérsonal
gain or private profit either of themselves or as a proxy o t:lérs of, for any
other extraneous motivation or for the glare of publicity ,_\eak ithe queue
muffling their faces by wearing the mask of public interest 11tfg>gg1‘10n and get
into the courts by filing vexatious and frivolous pefitigng. and thiis criminally

¢ waste the valuable time of the courts and as a ] £ which the queue
standing outside the doors of the court never movesiwhi piquant situation
creates frustratlon in the minds of genulne hugam& '

public wrong or pubhc 1njury ﬁmd not pubh(:lty 01: entéd or founded on
ef“ul to see that a

f Val‘ie motlve or political
oqrt must not allow its

e persons with vested

process to be abuged for b11que cons1dera,£fon 2
'8 witlijudicial process either by

interest indulge in“the*pas #me of meddli

titions of such busybodies
threshold, and in appropriate

* name that has recently been given (o
efforts “that provide leg 1 representatwn to previously unrepresented
groups and interests. Such efforts have been undertaken in the
rée‘:ogmtlon that ordinary marketplace for legal services fails to provide
suth services to significant segments of the population and to significant
interests. Such groups and interests include the proper environmentalists,
onsumers, racial and ethnic minorities and others.”

i
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14. The court has to be satisfied about: (a) the credentials of the
applicant; (b) the prima facie correctness or nature of information given by
him; and (c) the information being not vague and indefinite. The informatioj
should show gravity and seriousness involved. Court has to strike baldnce
between two conflicting interests: (7) nobody should be allowed to 1ndu1g ;
wild and reckless allegations besmirching the character of others; ang
avoidance of public mischief and to avoid mischievous petitions seek
assail, for oblique motives, justifiable executive actions. Ingsuchy cas

however, the court cannot afford to be 11bera1 It has to be extrﬁsmely b
name of pro bono publico, though they have no intere c
of their own to protect.
15. Courts must do justice by promotion of goef
from crafty invasions. Courts must maintain thg sogi
where necessary for the sake of Jusuce and r@fu
d
justice should not be misused as a 11cence' toufile m1sconce1ved
petitions. [See Buddhi Kota Subbarao (Dr) v. X Parasara,—,!’f
e

‘age can leglumately
aeters of public interest
number of cases, vet f

public interest hugatu%m wi
be called public 1ntere§,§

petitions and wastmg : uable Jud1c1a1 tm:ie
otherw1se utilized f«é}r dlsposal of genume c'
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possess them. In one case, it was noticed that an interesting answer was glvpn

-----

exemplary costs. It would be desirable for the courts to filter out the
petmons and d1sm1ss them w1th coStS as aforestated S0 that the mes&

p approval of the courts.
17. Coming to the facts of the case, it has not been shg

which happened or not at Kolkata and what the truth about th
cause for the delay, even if it be, is not known o
attempted to be ascertained by the petitioner befaig #P[

° Toa pointed query, the petitioner submitted that
aware” of his rights, that except the news he he
further and “the respondent State may come a
petition cannot be entertained on such Spe’g undatlons and premlses
and to make a roving enquiry. Maybe, at tinfies“@venson certain uﬂ%‘onﬁrmed
g Dews but depending upon the gravity égrheirr Jus nﬁture of, athe 1me alleged
to be perpetrated which Would prove owe rfpubhc
abmost identical
S O‘"ff the accused
e

c@rt under the guise of
a public interest litig%tn gihote of caution: (SCC

p- 219, para 24) -'«_i%‘::-

§:kKind, is acting bona fide and
r political motivation or other
oblique coﬁ‘@gderaﬁon The coux»@Jh allow its process to be abused

trcian lefy éfgﬁlmate administrative action or (o

i;g{)h' is a weapon which has to be used with

P te supplementing judgment in Sachidanand
Pandey v. State of W.B.14 (SCCtat p. 331) said:

985) 3 SCC 169
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“Today public-spirited litigants rush to courts to file cases in g
profusion under this attractive name. They must inspire confidence in
courts and among the public. They must be above suspicion. (SC@
p. 331, para 46) &

3k ke 3k

Public interest litigation has now come (o stay. But one is led to.th
that it poses a threat to courts and public alike. Such cases are nO\K/' fi
without any rhyme or reason. It is, therefore, necessary to lag'dowti cle

guidelines and to outline the correct parameters for enterta n b
petitions. If courts do not restrict the free flow of such cases 'l
of public interest litigations, the traditional litigation will
courts of law, instead of dispensing justice, will have to
themselves administrative and executive functions. (SCC
* * k c
I will be second to none in extending help herL, such help is
required. But this does not mean that the doors
open for anyone to walk in. It is necessagy (¢/'h
restraint on public interest litigants. (SCC py:33
21. Sabyasachi Mukharji, J. (as he the
Ramsharan Autyanuprasi v. Union of India; d
V1ew expressed by Khahd J. in Sacht@@na
e
aﬂ in any of these
; (iii) busybody or
f
g
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rights being considered by the court.” !
25. In Union Carbide Corpn. v. Union gf.

stsﬁshould
t thegie must

cpnietained, it wou ﬁ,argi,ount (o abuse of process of
niipg Speedy remgdy oither genuine petitioners from
Per Qna ‘interest cann@t

af .?fiot able to enforce their fundamental
{@pacity, poverty or ignorance of law. A
iction of this Court under Article 32 must

18 (19’%1) 1 SCC 568

% 19 (1980) 4 SCC 449
0 (3991) 4 SCC 584
991) 1 SCC 598
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approach this Court for the vindication of the fundamental rights of .
affected persons and not for the purpose of vindication of his personal -
grudge or enmity. It is the duty of this Court to discourage such petitions
and to ensure that the course of justice is not obstructed or pollutedtby;
unscrupulous litigants by invoking the extraordinary jurisdiction & thik
Court for personal matters under the garb of the public infére
litigation.” i
27. In the words of Bhagwati, J. (as he then was) “the co -‘rts myst b
careful in entertaining public interest litigations™ or in the WOI’E}?S of S_ai*k%a,rm
J. “the applications of the busybodies should be rejected at.thes
itself” and as Krishna Iyer, J. has pointed out, “the doors of the's
not be ajar for such vexatious litigants™. -
28. It will be appropriate at this stage to take note of what th1 'burt felt
when dealing with petitions under Article 32 with s¢ !

The petitioner in one case filed a writ petition un ¢
Constitution challenging the order of this Court whereb
conviction of the two accused and confirmed ghe déathy

d
Article 32 of the Constitution. (See Szm
India?3.) : .

30. The petitioner there claimed to be s aﬂd it was
held that he had no locus standi to move th court undeg icl 19,32 of the
Constitution. Unless the aggrieved pe)
suffering from any other disabilityfw h the law recogn e
permit another person e.g. next fi
example, see Sections 320(4 ) ,

339 of the Code of Cr1 linal 4
was not the case of g,
persons but had argue f

0bsess10n such obs

philosophy &
the Code

f&membered that the repercussions of g
dllenge the findings of the court can be
the co-accused who have been acquitted
se acquittal has been conﬁrrned by this
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B. SINGH (DR) v. UNION OF INDIA

a
guaranteed. It empowers this Court to issue directions or orders 01*1
the enforcement of any of the fundamental nghts The peuuoner did’
b
c recognized by law,
¢ it a member of
o conviction and sentence.
36. Based on the above backgroun “he
which can be entertained and that® Ef’qp, liq,der'*“Artlcle 32 0 th@ éﬁﬁ‘gtltutlon
and is accordingly dismissed, but w1th0ut
e
Petitioner;
Respondents.
f
| op ¢iz .
challengi mntment of Judge — d, the scope of judicial review in
such a ipatter gadwbeen spec1ﬁcal]:y delineated and did not include bias as a
g posmbl)e, grouna for impygning ai appomtment which was in any case

excludégl by the element: J;;ﬂ }y in the process of decision-making

rresponsible public challenges to probity of
Andges and“those under consideration for judgeship strongly deprecated —
mperativeness of stern actl(m against such challenges stressed — Delay in
appomtment of judges attrlbufed in part to such challenges

902) 4 SCC 666 : 1993 SCC (Cri) 17 : AIR 1993 SC 284
nder Article 32 of the Constitution of India
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A. HAMSAVENI v. STATE OF T.N.
ORDER

d

allocation” for reserved candidates have been upheld.
2. ThlS writ petition has been ﬁled by Supriya Sahu who is

Mr VK. Chenan Under Secretary, Department of Person,-

b
has been stated as under
c
belonging to reserVed category above he
U.P, whose appointment is pendmg N
o consider the case of the petmoner in qc %gd ce thh the ] rm-' ;plesﬂ)f cadre

; ;ﬁzv Yadav

Petitioners;

.. Respondents.

955 of 1992
Petitioners;

.. Respondents.
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52 SUPREME COURT CASES
With
Writ Petition (C) No. 715 of 1993
J. DEVID BASKAR AND OTHERS
Versus
STATE OF T.N. AND ANOTHER

With
Writ Petition (C) No. 185 of 1993

S. RAMESHBABU AND OTHERS

Versus
STATE OF T.N. AND ANOTHER

With
Writ Petition (C) No. 58 of 1994
K. PARTHASARATHY AND OTHERS

Versus

Petitioners;

STATE OF T.N. AND ANOTHER

Writ Petition (C) Nos. 97, 955 of 19@% :

and 58 of 19947, decided on At %
A. Constitution of India — Art. 32 — Wﬁg petitlons
seeking regularisation and absorptie:n in ACCOH delines” and

Respondents.

persons (1200 in this case) claiming to bé lpers and working
labourers for long with Electricity Board — Justice Kﬁahd ﬁommnssmn
appointed by the Supreme Court. in a different cgse
recommend criteria for absorbing and regularising ser“‘-’t
were parties to that case and ers similarly smia di— Although the
functionmg of the Commission. wi wg!i known,,,,to all i he State, some of the
né i ing:thé Commission with request
15 ~=Being unsuccessful they
further appmachmgathe{vﬁ pteme ‘Court whichi:rejected their Interim Appeals
without prejudice to thei] ng’ti»t§, if any — At this s$tage, taking advantage of
such observation of th .. they and certain others filing the
instant writ petition:—8 t maintainable — Labour
Law — Regulari
Held :
No reli’;mtiefgs- nh e D : ermentthat the present writ petitioners did
not approgch eaﬂt@r asathey were not‘affected. Even if it be so they are to thank
themselves. Sleepitig over thenrig,hts it h@fé were any, with eyes open does not
cure lachés, In an ‘-:case when the €

prevent the petmoners from appriaachmg the Commission if they too were helpers
~as claimed by them, as intervention was permitted by the Commission of even

ho were not parties in the writ petition or special leave petition. In view of
the obs"‘vatlons made by Khalid Commission that the proceedings were held p

nder Article 32 of the Constitution of India
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A. HAMSAVENI v. STATE OF T.N. 53¢
openly and it was known to one and all in the State that the Commissioniwas
constituted for purpose of deciding the criteria for appointment of helpers_in the
service of the Board and their service conditions and the norms on which those.w .
were working should be regularised it was incumbent on the petitioner8 to"have
approached the Commnssxon by way of 1nd1v1dual apphcauons even if th@

was concerned only with those petitioners who had approached this Coul;

of special leave petition, does not appear to be correct as the Cpmng?s'sx
report itself has mentioned that even others who had mterven@d ‘and Whos claam

Sypreme Court

approach the Supreme Court after an observation was made by
i, (Paras 4 and 5)

in a different context and try to get the proceedings reopened

ﬁdduced material to

made out — Hence, where the writ petltloners h"
gi’r that they satisfied

show that they were employees of the Electrlciq

The Khalid Commission Report woultl. in
observed that the rule by which ceftatn qu&hf c Or
1986 was not justified as it would ha’ize resulted 8
working for long time. After determiniti that the qualifi icdtion;
Board would not stand in the way of those Workers who %
proceeded to lay down the method*to identify such worker
they could be regularised. Desgrté these guldelmes laxd’ OW -nl@y the Comrmss:on

s§|on had

ogﬁhelpers in
ose who were

:%

roto 4 ppomt any indepet fem ‘body to determine their
he purpose of a w“ jetiti i under Article 3?7 is not a
e petition can sugceed “_nly if the petitioners .nake out
fundamental right; g

“In absence of any;nTa
Board or they sat}f‘;f

the Khalid Commng;s:o
identity is mlsconcew ;
fishing or roving & :
a case of violatio

(Para §)
R.KiPanda Smgl Authoruty of l ] gd) 5 SCC 304: 1994 SCC (L&S) 1078 JT
1994) 4 stz 15{" relied

; ’t. 32 — Costs — Exemplary costs —

mgta warrantnﬂ,g smption from -— Writ petitions seeking
ug,ularishtion and absorption filed by alleged contract labourers after a long
‘delay and without substantiating the claim — Writ petitions dismissed but the
petitioners spared from exeMplary costs as they appeared to have been victims
of iliyproper guidance # (Para 6)

Petitions dismissed H-M/T/13335/CLA
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54 SUPREME COURT CASES (1994) 6 SCC

Advocates who appeared in this case :
S. Sivasubramanium, Senior Advocate (V. Maya Krishnan, N. Subramanian and M.A¥
Krishnamoorthy, Advocates, with him) for the Petitioner in W.P. No. 97 of 1992. .
A.B. Rohtagx Senior Advocate (Ambrish Kumar, Advocate, with him) for ihé‘r'
Petitioner in W.P. No. 955 of 1992. i -
R.K. Jain, Senior Advocate (PR. Seetharaman, Advocate, with him)g
Respondent in W.P. Nos. 97 and 955 of 1992. '

A. Mariarputham, Ms Aruna Mathur, Advocates, for Arputham Aruna & Coy;
Tamil Nadu Electricity Board.

The Judgment of the Court was delivered by E
R.M. SAHAL J.— The questions that arise for consigé

petitions, filed by approximately 1200 persons claiming t
working for long time with Electricity Board are whether thes petl {ons can
be entertained under Article 32 of the Constitution and a directit
to opposue parties to regularise their services and abso bghem in the post of
helpers in keeping with the guidelines and the critéi &1 c
Khalid Commlsslon in pursuance of an order passed
this Court as individuals and claim that they;hav lgée 1v0rkmg as contract
labourers and performing the task of helpers ﬁbe " e, fthey are entl@lﬁed to be

a
in the year 1986 the Board passed order 3 prescrlbmg ¢ i*a;ﬁca‘tlons for
vanous posts 1nclud1ng the post of helpers which was chiﬁh’ngedaby some of

e

on in which parties
ne-man Commission to
examine and recommn sorbing and regularising the
services of helpers:iAfter uf)mlsslon of th ﬁ:qg_porf the Board approached this
Court for clanﬂqationsth the Comrmssfo i‘e@drt was conﬁned to only those

approached this Cog,lrt b
agreed for appointmie

"deals with the workmen who were parties

other workmen similarly situated. It cannot
is Court confined only to the workmen who
wefte parties to the writ petition as now contended for the Board.

3. Tﬂl now the petitioners were not on scene. Since the Court had
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A. HAMSAVENI v. STATE OF T.N. (Sahai, J.) 55 ¢

Nadu Electricity Board who had not got impleaded before the Commission

till submission of the report intervened for impleadment. Their applicatio

a Wwas rejected by the Commission on 20-7-1991. The Commission ob§e ved:
“[I]t cannot be that the interveners did not know that two gej /;parii

had got themselves impleaded before the Commission. It is m’mp

to accept the case that the interveners were in the dark about !

b unions with pohncal backing would have been un{gWare-‘pf it took
“the #/Scope of the

c
Commission could deal with only Wpr
‘writ petition’. This means that the H
d
other workmen similarly s1tuat'ed“
answer to the objections filed by
petitioners before the CQ;“_I___”
Supreme Court observegd t
e B
f i ¢ provided in jts port and issued letters for holding

the petitioners who till now were
individual letters requesting the Board to
reattng ground for further action as the

9é“l Now some

.

5, August approached this Court by way of

it

~ 1820 of 1990 by which the Commission
Ejﬁeted on 23-9-1991 by the order extracted

“The applications dre rejected. The rejection of these applications
#does not mean that the:tights of the applicants, if any are prejudiced.
‘;However we make it clear that these petitioners are not covered by our
revious orders in these cases.’
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56 SUPREME COURT CASES ( 1 994) 6 SCC

-----

applications was without prejudice to their rights, if any, the petitioners filed
these petitions.

4. Facts are self-demonstrative. No reliance can be placed oft’
.averment that they did not approach earlier as they were not affected. By
it be so they are to thank themselves. Sleeping over the rights, if therg’y
any, with eyes open does not cure laches. In any case when the Comy
publicised and it became known to every helper to the S;tate t,hat

Commission had been constituted for the specific purpose of. ﬂentgfyt‘ ¥
regularising service of helpers then what prevented the tlt'ﬂners from
approaching the Commission if they too were helpers as claiméd by tl,wm as

#

intervention was permitted by the Commission of even those Were not
parties in the writ petition or special leave petition. We agreé”with the
learned counsel for the respondents that in view of the ebsgrvations made by
Khalid Commission that the proceedings were held opgnly and it was known ¢
to one and all in the State that the Commission was Co i ljted for purpose
of deciding the criteria for appointment of helpers ¢ ‘t”-];)p Vice of.the Board
and their service conditions and the normis o 111eh those who were
working should be regularised it was mcumb&nt he petitionergito have
approached the Commission by way of ihdi ﬁlal atfphcatlons even if they

d
ere perrmtted to
m"*t}helr favour as
e
f
to lay down the pﬁ 'ékers and the norms on which
they couldq guldelmes lald down by the
hs‘ff that they wer
long tim even pr:aor to 1986, Fhe, algm ‘that they are not seeking any relief g
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Commission which could entitie them to claim that they are simifarly:
situated the petitioners are not entitled to any relief. In R.K. Panda v. Stéel

a Authority of India! a Bench of this Court of which one of us (Hor% b
Singh, J.) was a member, observed: (SCC p. 310, para 7)

“However, such a clause in the contract which is ;
inserted in the confract to protect the continuance of ther '

b
: mp]@yment of
labourers through a contractor is a mere camouflage | a Qﬁ}ﬁokescreen
as has been urged in this case, is a question of fact+at
estabhshed by the contract labourers on, the\: basns ofﬁ'
c

opportunity to appear before the Com
4Jd be permitted to approach this Court

Court in a different context and+ “ﬁrg t
speculatrve and stale lmgatnon is ha?'

e reframmg from i rmposmg exé
appear to have been victims

Appeliant;

Respondent.

1994) 5 SCC 304 : 1994 SCC (L&S) 1078 : JT (1994) 4 SC 151
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